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Fi sh and Gane.

Before Carpenter, President; Ward, Vice President; Bos and
Vi |l | al obos, Menbers.
DEC!I SI ON

This case is before the State Personnel Board (SPB or Board)
for determnation after the Board rejected the Proposed Decision
of the Admnistrative Law Judge (ALJ) in the appeal of N
I (Acpellant or SN W Ves initially suspended
for two working days and then, in a separate adverse action,
di smissed fromhis position as Fish and Gane Warden, Departnent of
Fish and Gane at Dos Pal os.

The ALJ who heard the appeal sustained both the suspension
and the dismssal. The Board rejected the Proposed Decision,
deciding to hear the case itself. After a review of the entire
record, including the transcript, the exhibits and the witten and
oral argunents presented by the parties, the Board sustains the

penal ty
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of two working days suspension in case nunber 29926, but reduces
appel lant's dism ssal in case nunber 31201 to an eleven (11) nonth
suspensi on.

FACTUAL SUMVARY'

Enpl oynment Hi story

Appel l ant was enpl oyed as a Student Assistant (Intermttent)
in July of 1981 by the Witer Resources Control Board. I n
Septenber 1981 he was appointed an Intermttent Agricultural
| nspector by the Departnent of Food and Agriculture. |n Septenber
of 1984, appellant was appointed to a position as an Intermttent
State Park Technician. In April of 1986 he was appointed to the
class of State Park Ranger |I. In August of 1986 appellant was
appointed to a Fish and Gane Warden position and held that
position until his dismssal.

The appel |l ant has not received any prior adverse actions.

Appel lant's Duti es

Appel lant held the position of Fish and Gane Warden in the
Dos Pal os/ Los Banos area. He was stationed at his residence
whi ch was |ocated in Dos Pal os. He was supervised by Lieutenant
7 ' (VB \hose post of duty was in Merced,
Cal i forni a.

Appel lant's duties required himto patrol the Dos Pal os area

enforcing Fish and Gane regul ations. Appellant was required to

This factual summary is, for the nost part, adapted from the
factual findings in the ALJ's Proposed Deci sion.
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issue citations to suspects. The citations were to be filed with
the appropriate court and Lieutenant Vi Appel | ant  was
required to maintain a Daily Activity Report (DAR) of his
activities while on patrol. The DAR is a single page patrol |og
in which an officer logs in the time of day and the various
activities that occur during that period of tine. Chri st opher

Patin, the Deputy Chief in charge of appellant's region, Region 4,

was asked at the hearing: "Are the officers expected to log in
every hour or every half hour, does that vary?". He responded:

"It wvaries. It wvaries. Depending on what the supervisor
requires. . .it is up to the supervisor to determ ne how t hey want

their squad nenbers to record the tines on the daily activity

n2

| og.
VI tecstified that an officer should put down the tine
that he starts patrol, takes breaks and ends patrol. He testified
that the Departnment asked that at |east one entry per hour be nade
unless the officer was at a particular location for nore than an
hour. The DARs were to be filed with Vil on a weekly basis.
Appel | ant drove a State vehicle on patrol. The vehicle had a
log in which appellant was required note the m |l eage driven, the

destination, and tines of travel.

A training manual which sets out sonme instruction for
completing the DAR was identified in the record but never noved
into evidence. 1In any event it is unclear fromthe record whet her
appel l ant was trained using this docunent.
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Appellant's residence also served as his headquarters.
Appel l ant 1ived al one. Appel |l ant maintained a tel ephone at his
resi dence which was used for personal calls as well as official
busi ness. Appel l ant woul d, periodically, submt his telephone
bill to VIl roti ng which calls were business related and which
wer e personal . The telephone bill was paid by the Departnent.
Appel | ant woul d rei nburse the Departnent for his personal calls.

THE SUSPENS| ON

At the hearing before the ALJ, the parties stipulated to
conflicts between the DAR fornms, telephone billings and citations
for the dates Septenber 7, 1990, Septenber 9, 1990, Septenber 17,
1990, as well as Novenber 16, 1990, Novenber 17, 1990, Novenber
18, 1990, Novenber 19, 1990 and Novenber 24, 1990. The parties
stipulated that the DARs for the dates |listed were inaccurate.

The parties also stipulated that, instead of preparing his
DARs on a daily basis, appellant prepared these forns in batches

from3 to 10 days after the day in question.

Di screpanci es Bet ween DARs and Tel ephone Bills

Appel | ant submtted Daily Activity Reports (DAR to
Lieutenant VIl re'ative to his patrol activities for the
fol |l owi ng dates:

August 20, 1990
August 21, 1990
August 26, 1990
August 27, 1990
August 31, 1990
Sept enber 4, 1990
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Sept enber 7, 1990

Sept enber 9, 1990

Sept enber 17, 1990

August 20, 1990
The telephone bill for August 20, 1990, notes that anong the
tel ephone calls that were placed from appellant's headquarters on
August 20 were calls placed at 1459 hours, 1500 hours, at 1553
hours, at 1640, 1647, and 1652 hours. Appellant's DAR for this
same date indicates that he clainmed to be out on patrol from 1100
hours until 1700 hours when he noted he returned to headquarters.

August 21, 1990
Appel l ant's August 21, 1990 DAR indicates that at 1500 hours he
was on patrol to Mendota to pick up an injured hawk, at 1700 he
was in the Firebaugh area, and at 1800 hours he was out of
service. The telephone bill for August 21, 1990, indicates that
bet ween 1700 and 1752 hours, appellant nade eight tel ephone calls
fromhis residence.

August 26, 1990

The appellant's DAR for August 26, 1990 notes he was out on

patrol commencing at 1130 hours. He notes a break at 1400 hours
in Los Banos. At 1630 he returned to headquarters and went out of
service at 1700 hours. The telephone bill indicates that
appel lant made two calls fromhis residence at 1311 and 1331 hours

on August 26, 1990.
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August 27, 1990
Appel | ant's August 27, 1990 DAR indicates that at 1230 hours
he patrolled to Firebaugh and did not return to headquarters unti
1530. The telephone bill for August 26, 1990, notes appell ant
made three calls fromhis residence at 1349, 1351, and 1531 hours.
August 31, 1990
Appel | ant submtted a DAR for August 31, 1990. The DAR noted
appel lant was on patrol to Los Banos at 1000 hours and that at
1300 hours he was on patrol to Firebaugh. He patrolled to
Headquarters at 1500 hours. The tel ephone bill for that date
indicates calls made from appellant’'s residence at 1041 hours and
1337 hours.
Sept enber 4, 1990
Appel | ant submitted a DAR for Septenber 4, 1990. The DAR
noted that between 1000 and 1130 hours the appellant was on patrol
to the Los Banos area.
The tel ephone bill for Septenber 1, 1990, indicates appellant
made calls from his residence on Septenber 4, 1990, at 1014, 1054
and 1056 hours.
Sept enber 7, 1990
Appellant filed a DAR for Septenber 7, 1990, in which he
noted that he was on patrol from 1100 hours until 1730 hours. At
1600 hours he noted he was on patrol in the Firebaugh area. He

returned to headquarters at 1700 hours.
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The tel ephone bill for Septenber 7, 1990, notes appellant
made a call fromhis residence in Dos Palos at 1625 hours.
Sept enber 9, 1990
The DAR submitted by appellant for Septenber 9, 1990, notes
that appellant patrolled the south grasslands and Britto Road area
from 1200 hours to 1600 hours when he returned to headquarters.
The telephone bill for Septenmber 9, 1990, notes appellant nade
four telephone calls from his residence in Dos Palos at 1425,
1452, 1551 and 1553 hours.
Sept enber 17, 1990
Appel l ant submitted a DAR noting his activities for
Septenber 17, 1990. Appellant noted that he patrolled to
Los Banos area conmmencing 1200 hours. He patrolled to
headquarters at 1300 hours and was out of service at 1400 hours.
The telephone bill for Septenber 17, 1990, indicates
appel I ant nmade tel ephone calls fromhis residence at 1233 and 1322
hours.

Di screpanci es Between DARs and Citations

Appel | ant submtted DAR forns to his supervisor for the follow ng
dat es:

Novenber 16, 1990
Novenber 17, 1990
Novenber 18, 1990
Novenber 19, 1990
Novenber 21, 1990
Novenber 24, 1990

A conparison of the DARs and citations submtted for the

sanme days indicates numerous discrepancies. On the DAR for
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Novenber 16, 1990, appellant noted he issued no citations but the
Depart ment presented evidence that appellant issued three
citations. On Novenber 17, 1990, appellant's DAR notes he issued
five citations but the respondent presented evidence of six
citations.

On Novenber 18, 1990, appellant's DAR noted he issued three
citations. These citations were not filed by appellant with the
Department. On Novenber 19, 1990, appellant noted in his DAR for
that date that he issued six citations and that he returned to
hi s headquarters at 1800 hours. However, appellant's citations
for the sane day indicate that appellant issued nine citations,
the | ast of which was issued at 2100 hours.

The appel lant's DAR for Novenber 21, 1990, notes he stopped
patrolling at 1530 hours, but a citation for the sane day was
i ssued at 1730 hours. This citation is not noted in his DAR On
Novenber 24, 1990, appellant's DAR noted he issued three
citations. Appellant issued five citations on Novenber 24, 1990.

M scel | aneous char ges

Appel I ant was schedul ed for a required Physical Agility Test
on June 17, 1989. He missed the test due to illness and was
properly excused. The test was rescheduled for July 5, 1989.
Appel I ant got busy on a detail, however, and forgot to attend the

reschedul ed physical .
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On February 23, 1990, appellant failed to attend a schedul ed
squad neeting in Turl ock.

THE DI SM SSAL

The appel lant submtted DAR fornms to his supervisor noting

his activities for the follow ng dates®:
June 25, 1991
July 8, 1991
July 9, 1991
July 13, 1991
August 2, 1991
August 10, 1991
August 11, 1991
August 13, 1991
August 23, 1991

June, 1991

Appel lant filed a DAR noting his activities on June 25,
1991. He logged hinself out on patrol to Los Banos area at 1030
hours. He noted he returned to headquarters at 1100 and at 1130
he went to Los Banos where he took a break. He then noted he was
on patrol from 1200 hours until 1700 hours when he noted he was
back at headquarters.

The tel ephone bill notes calls nmade by appellant fromhis

resi dence at 1047 and 1059 hours and 1657 hours.

The ALJ refused to take evidence and disnissed various
charges based on incidents alleged in the second adverse action
whi ch occurred on dates prior to the first adverse action.
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July, 1991

The mleage log for July 5, 1991, and the DAR for that date
were different in that appellant noted in the DAR that he
commenced patrolling to Los Banos at 1330 hours and the vehicle
| og notes the tine of departure at 1400 hours.

The DAR for July 6, 1991 notes that at 1200 hours appel | ant
was at the Arroyo Canal. Yet on this sanme day, appellant issued
a citation for fishing with nore than one rod and reel at
1200 hours at Helm Canal. The appellant's DAR for July 6, 1991,
notes that he did not travel to "Helm Canal" until later that
day.

The appellant's DAR for July 8, 1991, notes that he issued
no citations on that date. However, appellant issued a citation
on July 8, 1991, at 1530 hours at Panoche Creek.

Appel lant filed a DAR for July 8, 1991. He noted he went
on patrol at 1100 hours. At 1700 hours he noted he was on
"patrol to H Q" However, on July 8, 1991, appellant made
various calls fromhis residence. One of the calls was nade at
1105 hours and four others were nade at 1656, 1701, 1703 and 1710
hours.

On July 9, 1991, appellant filled out a DAR which he
subsequently filed with respondent. He noted on the DAR that at
1300 hours he was patrolling to Los Banos and that at 1500 hours

he was at the Los Banos Court. At 1600 hours he notes he took a
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break. At 1700 hours he notes he was patrolling to headquarters
and at 1730 hours he noted he was 10-7 (out of service) at
headquarters. The tel ephone bill for that date notes

appel lant nmade a call fromhis residence at 1313 hours and that
at 1700 hours he nmade a call fromhis residence to Los Banos.

Appel lant filled out and filed a DAR for July 13, 1991. At
1700 hours he noted he was at the Delta Mendota Canal and
returned to headquarters at 1800 hours. The tel ephone bil
for July 13, 1993 indicates that at 1732 hours appellant called
Lieutenant VIl at his hone. The call was nade from
appel l ant's resi dence.

August, 1991

Appel lant filed a DAR for August 2, 1991, noting his
activities. Appellant noted that from 0800 hours to 1430 hours
when he took a break, he was in training at Turl ock, California.

At 1500 hours he notes he is "enroute LBWA" the Los Banos
Wldlife Area. At 1600 hours he notes he is in the "LBWA. " At
1630 hours he notes he is "enroute HQ" At 1700 hours he notes
"10-7 HQ "

The tel ephone bill for August 2, 1991, notes appell ant made
calls fromhis residence in Dos Pal os at 1556, 1559, 1601, 1626,
1627 and 1640 hours.

On August 10, 1991, appellant filed a DAR with respondent.

It noted he was on patrol conmencing at 1100 hours. At 1300
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hours he noted he was patrolling the Los Banos Wldlife Area.
The tel ephone bill for that date notes he made a call fromhis
resi dence at 1314 hours.

On August 11, 1991, appellant filled out a DAR which
i ndi cated that appellant was on patrol to Red HIls comenci ng at
0930 hours. At 1230 hours appellant noted he was at Red Hills.
The tel ephone bill for August 11, 1991, indicates appellant made
a call fromhis residence at Dos Pal os at 1023 hours.

Appel l ant's DAR for August 13, 1991, indicates that
appel l ant was on patrol at L.B.W A At 1300, appellant took a
break and thereafter notes "Patrol Westside Canals."” At 1600
hours appellant wote that he was on "Patrol to HQ' and at 1630
hours he took hinself out of service.

The tel ephone bill for August 13, 1991, indicates appellant
made three tel ephone calls fromhis residence at 1608 and 1613.

Appel l ant' s DAR for August 23, 1991 indicates that at 1330
hours appellant wote "patrol to L.B.WA. (Break) Los Banos." At
1500 hours he wote "patrol DMC' (Delta Mendota Canal). The
tel ephone bill for August 23, 1991, notes appellant nade two
calls fromhis residence at 1350 and 1357 hours.

| naccurate Reporting of Overtine

In order to conformto the standards of the Fair Labor and
St andards Act (FLSA), appellant was required to track the hours

wor ked, breaks taken, and any overtinme accrued. On July 5,
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1991, July 6, 1991, July 8, 1991, July 12, 1991 and August 9,

1991, August 10, 1991, August 13, 1991, August 23, 1991 and
August 31, 1991, the appellant filled out and submtted DARs to

t he respondent which did not accurately report the tinme worked by
appel l ant on those dates. Appellant did not note overtine work
or the length of breaks. Appellant did not accurately indicate
when he was on patrol so as to avoid having to report time worked
as overtine.

Perti nent Eval uati ons/ Counseling

Appel l ant' s performance eval uation for the period ending

Decenber 31, 1990 noted "[c]onsistently your paperwork fails to

arrive by the given deadline. It is often inconplete and/or
| acki ng the professional quality expected.” This performance
eval uati on was received by appellant on April 16, 1991. 1In this

same eval uation, Lieutenant VJjjjjjjij noted that since February 1,
1991, when VI and appellant |ast discussed appellant's
performance, appellant had i nproved. Appellant's paperwork was
now "arriving in time, conplete, and on the correct forns.

Li eutenant VIl i ndi cated he woul d conduct anot her
performance evaluation relative to appellant's work in July 1991.

On June 5, 1991, appellant was served with the first adverse
action based on events which occurred in August, Septenber and
Novenber of 1990. The Departnent originally assessed a 5 working
days' suspension. At a Skelly hearing held August 1, 1991,
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however, the 5 working days' suspension was reduced to a two
wor ki ng days' suspension. Appellant served this suspension on
June 17 and 18, 1991.

On June 11, 1991, the Lieutenant V] rrovi ded appell ant
wi th a nmenorandum nmenori alizing a discussion between appel |l ant,
VI and Captain Sanford held the previous day. The
di scussi on concerned appellant's performance from January through
May of 1991.

Relative to two DAR reports, the June 11 nmenorandum not ed
that appellant's perfornmance was "near acceptable.” The report
i ndi cat ed:

Addi tional effort is necessary to achieve the |evel of
accuracy expected. This formis the basis of all activities

reported. Information fromthis formis used throughout the
Department and accuracy is mandatory. The anount of
information reported is good. |Inproved |evels of accuracy

are needed in tine entry, work | ocations, and neat ness.

The sane report indicated appellant's use of the vehicle
m | eage | og was "near acceptable. Appellant was infornmed that
"Accuracy is the main concern on this form"” Thi s assessnent
al so noted that appellant's attendance reports were "near
accept abl e” but pointed out problens with appellant's accuracy in
reporting time worked. He was informed that "lInaccuracy in this
area can be viewed as deliberate m srepresentation for
conpensation.” The report indicated overall that appell ant
had definitely inproved in both performance and attitude.

I n a menorandum dat ed Septenber 26, 1991, Captain Sanford
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deni ed appellant's request for a merit increase which had been
previously denied. Sanford infornmed appellant that the reason he
was reconmmendi ng that the nerit increase be deni ed was that

appel lant's performance was still bel ow Departnent standards.

Sanford did, however, acknow edge an inprovenent in
appel l ant's performance and agreed to request that two letters of
war ni ng i ssued in January of 1990 be renoved from appellant's
file. Captain Sanford' s menorandum does not specifically nmention
ei ther continuing problem areas or areas of inprovenent. The
menor andum does not indicate the basis or tinme frame upon which
Sanford based his assessnment. Sanford did not testify at the
heari ng before the ALJ.

Appel lant testified that in January of 1992, Vi
congratulated him telling himthat he was now neeting the
standard of the other wardens. Lieutenant VJjjjjjij was not asked
about this nmeeting during his testinony.

On March 4, 1992, appellant was served with an adverse
action for dismssal effective March 16, 1992. The dism ssal was
based on appellant's reports for the nonths of July, August and
Sept enber, 1991.

| SSUES
1. Whet her a preponderance of evidence supports a finding

of di shonesty;
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2. Assumi ng there was not a preponderance of evidence to
support the di shonesty charge,
a) did the Departnent properly apply progressive
di sci pline; and
b) were statenments nmade that could have m sl ed
appel lant into believing his performance had i nproved
and was satisfactory? |If so, do those statenents
create an estoppel as to disciplining appellant for
al | eged paperwork problens during that tine period?
DI SCUSSI ON
THE SUSPENSI ON

The Board finds that appellant's conduct in repeatedly
preparing inaccurate DARS during the nonths of August, Septenber
and Novenber, 1990 constitutes inefficiency and negl ect of duty
pursuant to Governnent Code Section 19572, subdivision (c) and
(d). The inaccuracies included statenments by appellant on his
DARs whi ch indicated that appellant was on patrol or otherw se
engaged during the sane tinme that appellant's tel ephone bil
i ndi cated that he was at headquarters using the tel ephone. The
DARs for a nunber of days failed to adequately report the nunber
of citations issued that day. 1In addition, the DARs i ndicated
that on a nunber of occasions, appellant reported that he had

gone out of service by a particular tine but citations issued
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t hat same day showed appellant issuing citations after the tine
he reported hinself as going out of service.

The parties stipulated that before appellant's suspension,
appellant did not fill out his DARs on a daily basis but instead
prepared his DAR forns from3 to 10 days after the fact.
Appel l ant's paperwork is excessively sloppy but, for the reasons
di scussed bel ow, the Board does not find the charge of dishonesty
to be proven by a preponderance of the evidence.

Appel lant's two day suspension is sustained.

THE DI SM SSAL

Appel I ant did not generally docunment his whereabouts and
activities during his work day. Instead, appellant conpleted his
DARS in batches. Oiginally, appellant conpl eted batches of
these reports up to 10 days after the fact, but at the tine of
the incidents noted in the dism ssal action, he was filling them
out on a weekly basis. After the suspension, appellant relied on
notes he nade while on patrol and his nenory of events to fill
out the DAR form but he was still not preparing the reports on a
dai |l y basi s.

Many of the discrepancies appear to be sinply the product of
sl oppy record keeping. For exanple, a conparison of appellant's
July 8, 1991 DAR with a citation issued the sanme day indicates
t hat appell ant was not at Arroyo Canal but instead at Hel m Canal .

Thus, the error here is not that appellant falsely represented



(S continued - Page 18)

hi msel f to be working when he was not, but that he failed to note
correctly where he was wor ki ng.

The Departnent failed to establish that there was a
particul ar method a warden nust use to conplete his DAR  Chief
Patin testified that the anount of detail required was up to the
i ndi vi dual supervisor. More than half the discrepancies charged
in appellant's dismssal related to a particular type of sloppy
record keeping. For exanple, on July 9, 1991, appellant noted in
his DAR that between 1100 and 1300, appellant was working at his
headquarters filing and doi ng paperwork. He noted on his DAR
that at 1300 he left to go to L.B.WA. (Los Banos Wldlife Area).

The tel ephone bill indicates, however, that he did not |eave at
1300 but was still at headquarters making a phone call at 1313.°

Again, the error charged here is not that appellant was not
wor ki ng, but that he did not accurately report his |ocation or
activities. Appellant's practice was to note his |ocation and
activities using the nearest half hour® Thus, if appellant nade
a phone call at 1313, and then | eft headquarters, he had a choice
of what to wite on his DAR; 1300 hours or 1330 hours. |If he
choose 1300 because 1313 is closer to 1300 than to 1330,

“Appel lant was not charged with making excessive persona
phone calls on state time. Thus, for purposes of this discussion,
no distinction is nade between personal and business calls.

*Appel l ant testified that during the time period at issue in
the first adverse action, he used hour increnents. Afterwards, he
used hal f hour increnents.
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the result woul d be discrepancy between the DAR and t he phone
bill.

The flaw in appellant's nethodol ogy shoul d have been readily
apparent to appellant's supervisor in June of 1991 when, just
bef ore serving his suspension for poor reporting in August,

Sept enber and Novenber of 1990, appellant's reporting was
specifically reviewed. Appellant was inforned that his DARs were
"near acceptable.” No nmention was nade of how appellant could
prevent discrepancies of the type described above.

Appel l ant' s reporting nethodol ogy does not, however, explain
all of appellant's report witing problens. For exanple, on July
13, 1991, August 11, 1991, August 13, 1991 and August 23, 1991,
appel lant's DARs show himto be out on patrol at the sanme tinme he
was maki ng tel ephone calls from his residence.®

In addition, a nunber of appellant's DARs do not reflect the
hours appel | ant wor ked, breaks taken or overtime accrued.
Appel l ant was well aware of the standards of the FLSA. |In sone
i nstances, appellant purposely msidentified his tine so as to
not require his supervisor's approval for overtime. Tinmekeeping

errors, even those which purport to give the state nore tine than

®Appel lant was also charged with failing to file citations
with the departnment on numerous dates in June, July and August
1991. The Board finds this charge to be substantially unproven.
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the hours for which it bargai ned, are nonethel ess ti nekeeping
errors.

The Board finds appellant's conduct in preparing inaccurate
DARS to constitute inconpetency and inefficiency pursuant to
Gover nment Code Section 19572(b) and (c). Appel | ant was
notified of the inportance of accuracy in the DARs. Yet, the
June, July and August DARs contain nunmerous conflicts with
appellant's tel ephone bill, his citation records, and his m | eage
| ogs.

The Board does not find, however, that the Departnment has
proven by a preponderance of evidence that appellant was
di shonest . Di shonesty entails an intentional
m srepresentati on of known facts. Appellant's poor record
keeping is nore consistent with sloppy performance than with
di shonesty. Appellant was aware that the Departnment was
conparing his DARs with his tel ephone bills -- he was disciplined
for record keeping inaccuracies imrediately prior to the
incidents charged in the dism ssal action. Appellant spends the
bul k of his tinme on unsupervised patrol. Wth very little effort
on his part, appellant, if he wi shed, could have evaded di scovery
of any discrepancy. Yet, appellant continued to present DARs
whi ch did not match other records within his control

The Board finds appellant's conduct to be consistent with

findings of inconmpetency and inefficiency within the nmeani ng of
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Gover nment Code Section 19572, subdivision (b) and (e), but not

with a finding of dishonesty.
PENALTY
When performng its constitutional responsibility to review
di sciplinary actions [Cal. Const. Art. VII, section 3(a)], the
Board is charged with rendering a decision which, in its judgnment
is "just and proper". (Governnent Code 819582). In determning
what is a "just and proper"” penalty for a particular offense, the

Board has broad discretion. [See Wlie v. State Personnel Board

(1949) 93 Cal . App.2d 838.] The Board's discretion, however, is
not unlimted.

In Skelly v. State Personnel Board (Skelly) (1975) 15 Cal. 3d

194, the California Suprene Court noted:

Wil e the adm nistrative body has a broad discretion in

respect to the inposition of a penalty or discipline,

it does not have absolute and unlimted power. It is

bound to exercise |legal discretion which is, in the

ci rcunstances, judicial discretion. (GCtations) 15

Cal . 3d at 217-218.

In exercising its judicial discretion in such a way as to
render a decision that is "just and proper,"” the Board considers
a nunber of factors it deens relevant in assessing the propriety
of the inposed discipline. Among the factors the Board considers
are those specifically identified by the Court in Skelly as
fol |l ows:

...[We note that the overriding consideration in these

cases is the extent to which the enpl oyee's conduct
resulted in, or if repeated is likely to result in
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[hJarmto the public service. (Ctations.) Oher relevant
factors include the circunstances surroundi ng the m sconduct
and the likelihood of its recurrence. [1d.]

Appel lant is a Fish and Gane Warden. He is required to work
a 40 hour week but his job duties give himbroad discretion to
set his own schedule. Accordingly, appellant's DAR is one of the
few neans available to the Departnent to track appellant's
wher eabouts and activities.

Appel lant is a peace officer. As such, appellant is often
called to testify against individuals charged with fishing and
hunting violations. Accurate record keeping is of paranount
i mportance to individuals who may be called on to testify based
on witten records.

Di screpancies in appellant's reporting harns the public
servi ce because appellant's supervisors cannot rest assured that
appellant is on the job. Hi s supervisors cannot evaluate his
activities if there is no nmeans of determ ning what activities
appel l ant perforned. There can be no assurance that the state is
getting a forty hour work week nor can the state be assured it is
conplying with the FLSA if appellant's recording of his
activities is essentially neaningl ess.

The circunstances surroundi ng the discipline inposed include
a nunber of separate factors. Appellant is a |long term enployee

-- at the tinme of his dism ssal he had nore than ten years of
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service. Before the adverse actions discussed herein, appellant
suffered no previous adverse actions.

Al t hough we attribute sone of the errors charged to the
met hodol ogi cal fl aw di scussed above, many errors remain. W find
appel lant's conduct in preparing erroneous DARs to be egregiously
sl oppy. W also find that he purposely di sregarded FLSA
standards in preparing his DARs. However, since we do not find
di shonesty and find that a failure of training and supervision
may have contributed to a nunber of the incidents alleged, we
reduce the penalty inposed by the Departnent to an el even nont hs
suspensi on.

A stiff penalty is inposed because of the inportance the
Department of Fish and Gane pl aces on accurate record keeping.
Fish and Gane wardens are generally unsupervi sed: consequently,

t he departnent places a high value on accurate records as a neans
of evaluating an enpl oyee's perfornmance and tracking his
wher eabout s.

Progr essi ve Discipline

A circunmstance which often affects the penalty assessed by
the Board is whether the Departnment followed the principles of
progressive discipline. The Board has |ong advocated the
application of the principle of progressive discipline in state

enpl oyee di sciplinary actions. In Mercedes Manayao (1993) SPB

Dec. No. 93-14, the Board noted:
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The purpose of progressive discipline is to
provi de the enpl oyee with an opportunity to |earn
fromprior mstakes and to take steps to inprove
his or her performance on the job, prior to the
i mposi tion of harsh discipline.

The action taken by the Departnent fits this description.
The first adverse action filed in June of 1991 was based on
i nci dents which occurred August through Novenmber 1990. This
adverse action resulted in a two working days' suspension. This
action put appellant on notice of his need to inprove his
per f or mance. Thus, the Departnent gave appellant the
opportunity to learn fromhis prior mstakes and to take steps to
i mprove his report witing prior to the inposition of harsher
di sci pli ne.

About the sanme tine that appellant was served the first
Notice of Adverse Action, his supervisor reviewed his nore recent
per f or mance. Based on a review of March, April and May of 1991,
appel l ant's supervisor indicated that appellant's ability to
produce accurate reports had i nproved but significant
di screpanci es conti nued.

The second adverse action concerned tinmekeepi ng
di screpanci es which occurred in July, August and Septenber of
1991. Thus, despite the first adverse action and his
supervi sor's warning that discrepancies continued, appellant

continued to submt inaccurate reports. Si nce the Depart nent

considers accurate report witing essential to the supervision of
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Fish and Gane Wardens, the Departnent dism ssed appell ant based
upon the additional tinekeeping discrepancies. The Departnent
conplied with the principle of progressive discipline.

Progressive discipline requires not only that there be a
progressi ve sequence to the discipline, but that the progression
be tinmely. In F NN (1992) SPB Dec. No. 94-11 the Board
not ed:

[Clorrective and/ or disciplinary action should be taken
by a departnment on a tinely basis: performance

probl ens should not be allowed to accunul ate before
progressive discipline is initiated.

Granted, there was a | ong del ay between the events charged
and the date the adverse action were filed.’” Some delay is
under st andable. Gathering the data of the sort used to support
t hese adverse actions is tedious and tine consum ng. The prinmary
docunents in this adverse action are tel ephone bills that were
not imrediately available. The record does not disclose the
Departnment’'s reasons for a delay of this |ength.

The Board finds, however, that the delay did not affect
whet her the discipline was progressive. The value of tinmely

action is to prevent the accunul ati on of perfornmance probl ens

that would then be used to justify increased punishnment. 1In the

"The last incident charged in the first adverse action
occurred in Novenber of 1990. The Departnent did not take adverse
action on these incidents until June 11, 1991

The last incident charged in the second adverse action
occurred in August of 1991. The Departnent did not take action on
these incidents until March of 1992.
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present case, the first adverse action covered a four nonth
period. The second adverse action covered a three nonth period
that followed the first action. The accunulation of incidents in
this case did not prejudice the appellant. Appellant was
counsel | ed regarding the continuing problemw th his tinmekeeping
between the tine of the incidents underlying the suspension and
the date the suspension was actually served. Despite said
counselling in June 1991, appellant's tinekeepi ng probl ens
continued to mani fest thenselves that summer. The di sm ssal
action was based on continuing problenms with appellant's
ti mekeepi ng. Appell ant had adequate opportunity to inprove his
performance after the incidents of late 1990 and early 1991 were
brought to his attention. Further formal discipline was
war r ant ed.
Est oppel

Finally, appellant argues that the Department should be
estopped frominposing a penalty for conduct which occurred in
July, August and Septenber of 1991 because, on Septenber 26,
1991, appellant was led to believe that his reporting was greatly

i mproved. In Lentz v. McMahon (1989) 49 Cal.3d 393, 399, the

California Suprene Court noted that:

"[t] he nodern doctrine of equitable estoppel is a descendant
of the ancient doctrine that 'if a representation be nade to
anot her who deals upon the faith of it, the forner nust nmake
the representation good if he knew or was bound to know it
to be false."" (citations omtted).
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The Supreme Court went on to enumerate the elements of
modern estoppel:

Generally speaking, four elements must be present ..

(1) the party to be estopped must be apprised of the
facts; (2) he must intend that his conduct shall be

acted upon, or must so act that the party asserting the

estoppel had a right to believe it was so intended;

(3) the other party must be ignorant of the true state

of facts; and (4) he must rely upon the conduct to his

injury." (citations omitted). Id.

Applying this test to the case at hand, the Department is
not estopped from administering discipline. Assuming, arguendo,
that appellant's supervisor did advise appellant on September 26,
1991 that he had improved sufficiently, and that appellant
concluded, based on his supervisor's statements, that he was now
on the right track, appellant has failed to establish detrimental
reliance. Appellant was not disciplined for any of his actions
(or omissions) taken after September 26, 1991. Thus, appellant
cannot be said to have relied to his detriment on his
supervisor's statement that he had improved.®

CONCLUSION

For all of the reasons set forth above, the Board finds

appellant guilty of inefficiency and inexcusable neglect of duty

pursuant to Government Code Section 19572, subdivisions (c) and

(d) for grossly inaccurate record keeping as charged in Case

®Given this finding that there was no estoppel, we need not
determine whether appellant is correct when he testified that
Wilkins had assured him in January of 1992 that he now was up to
standard.
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Nunber 29926. The Board al so finds appellant guilty of

i nconpet ency and inefficiency in Case Nunber 31201 for inaccurate
record keeping. The penalty of a two working days' suspension
t aken agai nst appellant in June of 1991 is sustained. However,
the penalty of dismissal is nodified to an eleven (11) nonths
suspensi on.

ORDER

Upon the foregoing findings of fact and concl usi ons of | aw,
and the entire record in this case, it is hereby ORDERED t hat:

1. The above-referenced action of the Departnent of Fish
and Ganme in case nunber 29926 inposing a two working days'
suspension on appellant, Ml SEI. 's sustained,

2. The above-referenced action of the Departnent of Fish
and Ganme in case nunber 31201 dism ssing appellant is nodified to
an el even nonths' suspensi on;

3. The Departnent of Fish and Game at Dos Pal os shal
reinstate Ml Sl to the position of Fish and Game Warden
and pay to himall back pay and benefits that woul d have accrued
to himhad he been suspended for el even nonths rather than
di sm ssed.

4. This matter is hereby referred to the Adm nistrative
Law Judge and shall be set for hearing on witten request of
either party in the event the parties are unable to agree as to

the salary and benefits due appellant.
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5. This opinion is certified for publication as a

Precedenti al Decision (Governnent Code § 19582.5).

THE STATE PERSONNEL BOARD*

Ri chard Carpenter, President
Lorrie Ward, Vice President

FIl oss Bos, Menber
Alfred R Villal obos, Mnber

*Menber Alice Stoner was not present and therefore did not
participate in this decision.

* * * * *
| hereby certify that the State Personnel Board nade and
adopted the foregoing Decision and Order at its neeting on

June 7, 1993.

GLORI A HARMON
d oria Harnon, Executive Oficer
St at e Personnel Board






