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Bef or e: Lorrie Ward, President; Floss Bos, Vice President; Ron
Al varado, Richard Carpenter and Alice Stoner, Menbers.
DECI SI ON

This decision is before the State Personnel Board (SPB or
Board) after the SPB rejected the Proposed Decision of the
Adm ni strative Law Judge (ALJ) in the matter of the appeal of Carla
Bazenore (appellant), a Janitor with the Departnment of Ceneral
Services (Departnent). Effective April 1, 1994, the Departnent
reduced appellant's salary one-step for 24 nonths based upon
repeated instances of unapproved tardies and absences over a three
year period, one instance of m sconduct while vacuumng a carpet,
several threats nmade to her supervisor, as well as genera
al l egations of overall poor performance. These allegations were
charged as constituting cause for discipline under Governnent Code

section 19572 subdivisions (d) inexcusable neglect of duty, (h)
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i nt enper ance’, () I nexcusabl e absence without | eave, (m
di scourteous treatnment of the public or other enployees, and (t)
other failure of good behavior, on or off duty, which causes
discredit to the agency.

After a hearing on the nerits of the appeal, the ALJ found
cause to discipline appellant for the absences, the vacuum ng
incident, and the threats, but nodified the penalty to a one-step
salary reduction for 18 nonths on the grounds that the origina
penalty was too severe since the allegations relating to
appel lant's general performance problens were dism ssed as being
too non-specific to constitute cause for discipline.

After a review of the entire record, including the transcript,
exhibits, and the oral and witten argunents of the parties, the
Board concurs with the ALJ's findings that there was cause to
di sci pline appellant for her absences, the vacuumng incident and
the threats, but concludes that a one-step reduction in salary for
24 nonths is a just and proper penalty.

FACTUAL SUMVARY

Appel l ant' s Enpl oynent H story

Appel | ant has been enployed with the Departnent since 1984.
She has no record of formal discipline. Efective July 15, 1987

the Departnent nedically termnated appellant. That termnation,

! Cause for discipline under section 19572(h) was wi thdrawn at
t he heari ng.
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however, was revoked by the Board on June 28, 1988 in SPB Case No.

22671 and appel | ant was rei nst at ed.

Ceneral All egations of Poor Performnmance

The Notice of Adverse Action charged appellant with genera
deficiencies in work performance as noted in her annual perfornmance
reviews given 1993 and 1994. These perfornmance reviews, however
nmerely noted that appellant needed inprovenent in several different
categories of performance, but did not provide specific information
or details concerning how appellant's work performance was
deficient. As a result, the ALJ concluded in her Proposed Decision
that these allegations were too vague to constitute cause for
formal discipline under Ll Y (1991) SPB Dec. No. 91-04. W
agree with the ALJ's conclusion and di sm ss these charges.

Unexcused Absences and Tardi es

Beginning in 1989, the Departnent placed appellant on
attendance restriction because of her poor record of attendance.

The restriction required that appellant report all absences to her

supervisor, call in between 5:00 p.m and 5:30 p.m if unable to
work her shift, and substantiate all unapproved absences for
illness with a doctor's note. The attendance restriction was

reiterated to her by nenoranda dated January 24, 1992, August 24,
1992 and April 12, 1993.
The Departnent charged appellant with being i nexcusably absent

wi thout | eave for at |east a portion of each day on May 28, May 29,
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June 28, August 12, and August 28, 1991 based on her failure to
comply with the attendance restriction. After each of these
absences, the Departnent issued triplicate preprinted State forns
entitled "Counseling Mnorandunt, notifying appellant that she was
going to be marked as either AWNL or unapproved dock, rem nding
appel l ant of her attendance restriction and of the availability of
t he Enpl oyee Assistance Program and finally warning her that if
t he behavior continued, adverse action would be taken.? No adverse
action was taken agai nst appellant in 1991.°2

In 1992, appellant's unexcused absences and tardi es conti nued.
The Departnent charged appellant wth being inexcusably absent

wi thout | eave, for at |least part of the day, on fifteen days in

2 The Departnent used the terms "AWL" (absence without |eave)
and "unapproved dock" inconsistently through the years to record
i nstances when appellant's absences or tardies were not approved,
either because she never asked ahead of time for approval or
because she failed to adhere to her attendance restriction or other
departnental policy on absences. Regardless of how the absence was
defined on appellant's tinmesheet or pay records, discipline may be
appropriate when an enployee is tardy or absent from work w thout
prior approval or fails to adhere to a departnent's reasonably-
i nposed attendance policies or restrictions of which the enployee

is made avare. LU T A (1995) SPB Dec. No. 95-06.

8 On September 4, 1991, the Departnment did issue another
Counseling Menorandum recapping all of appellant's unexcused
absences and tardies previously addressed in the earlier counseling
menoranda stating that adverse action would be recomended.
Despite this menorandum adverse action was not taken until al nost
three years later.
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1992.* Again, each of these absences or tardies was the subject of
a Counseling Menorandum issued by the Departnent. The nmenor anda
again generally stated that appellant was going to be nmarked as
either AWOL or unapproved dock for the absence, rem nded appell ant
of her attendance restriction, and finally warned appellant that if
her behavior continued in the future, adverse action would be taken
agai nst her. Agai n, despite appellant's many unexcused absences
after previous warnings, no adverse action was taken against
appel lant in 1992.

In 1993, the unexcused absences and tardi es continued w thout
significant inprovenent. Appell ant was marked as either AWL
and/ or unapproved dock on thirteen days in 1993.° Again, each of
t hese absences was addressed by the Departnent in a Counseling
Menor andum noti ng again, in essence, that appellant was going to be
mar ked as either AWODL or unapproved dock for the absence, rem nding
appel | ant of her attendance restriction, and warni ng appel |l ant that
if her behavior continued in the future, adverse action would be
taken. As in the previous two years, no adverse action was taken

agai nst appel | ant .

* The unexcused absences and tardies were alleged to have

occurred on February 10, April 23, April 27, May 4, May 28, June 24
through 26, July 1 through 3, August 14, Septenber 21, Novenber 9
and Novenber 10, 1992.

®> The dates charged are January 26 through 28, February 4,
February 9, February 19, March 2, May 4, August 30, August 31,
Sept enber 2, Septenber 3, and Septenber 22, 1993.
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In 1994, appellant was charged with eight hours AWL on
February 4 and received a Counseling Menorandum shortly thereafter
containing basically the sanme adnonition as the dozens of other
counsel i ng nenor anda. Three weeks later, the instant adverse
action was issued against appellant, listing all of the absences
and tardies nentioned herein as charges upon which the action was
based.

At the hearing, the Depart nent presented substantial
docunentary evi dence and testinony concerning the unexcused tardies
and absences, which tardies and absences the appellant did not
di spute. She did, however, mnake several argunents in her defense.

First, she contended that nost of her absences were the result of
her nedical condition of chronic allergies and the nedication she
was forced to take as a result of those allergies which nade her
drowsy. Second, she contended that nmany of the dates for which she
was charged with being i nexcusably absent w thout |eave shoul d have
been excused as she had a note from her doctor excusing her from
work on those days.® Finally, the appellant argued that adverse
action was inproper because of the Departnent had al ready addressed

with finality each incident in a Counseling Menorandum and i nfornmed

® The Departnent refused to accept many of appellant's doctors

notes to excuse her absences on the grounds the notes gave no
medi cal di agnosis other than what the patient "said" to the doctor.

W believe the propriety of the Departnent's rejection of such
notes solely on the ground stated is questionable. Even assum ng,
wi t hout deciding, that the notes should have been accepted by the
Depart ment as adequate, we nevertheless find the discipline inposed
warranted based upon the remaining awl charges, the vacuum ng
i ncident and the nunerous threats.



(Bazenore continued - Page 7)
her that adverse action would be taken only if the behavior
cont i nued.

Vacuum ng | nci dent

Appellant was also charged in the adverse action wth
m sconduct based upon an incident which occurred al nost three years
earlier, on July 17, 1991. On this date, appellant was assigned to
vacuum the Enpl oynment Devel opnent Departnent (EDD) offices after
the carpets had been shanpooed. Her supervisor, Donald Marshall
(Marshall), directed her to replace the furniture that had been
pl aced on the desks so that the enployees could return to their
work areas. Wien Marshall checked on appellant, she was vacuum ng
and had told the EDD workers to replace the furniture thensel ves.
Marshall told appellant that her conduct was not appropriate and
t hat she shoul d not expect EDD enpl oyees to do her work. Appell ant
becane angry and began dropping wastebaskets onto the floor. I n
the presence of two other janitors and several EDD enployees,

appel l ant stated, "He pissed ne off."

Shortly thereafter, appellant was issued a Counseling
Menorandum detailing the incident. At the conclusion of the
menorandum it stated, "If you continue to behave this way, | wll

ask that an adverse action be taken agai nst you."

Threats Agai nst Her Supervi sor

In late 1993, appellant was alleged to have nade several

t hreats agai nst her supervisor, Ken Doose, causing Doose a great
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deal of anxiety. Specifically, on or about Cctober 14, 1993,
during a counselling session, appellant told Doose "I'm going to
tell you one thing. CGod gave ne this job, and if | lose it, I'm
going to take all of nmanagenent down wth ne. Sorry Ken, | nean
all of managenent." When Doose cautioned appel |l ant agai nst naki ng
such threats appellant responded "I don't care, | nean it. ' d
have nothing to lose. M/ father's gone. This job is all | have."
Appellant's threat caused Doose a great deal of anxiety.
Appel | ant deni ed nmaking the threat.

The followi ng nonth, on Novenber 24, 1993, appellant had a

nmeeting with Doose to discuss her work perfornmance.

neeting was Bennie Giffin, one of appel l ant' s
supervi sors. Giffin testified that during
nmeeting, appellant stated, "If | lose ny job,

go with ne. God gave ne ny job back, and no one is

it amay fromne. Ken, you'll get yours."

t hat appell ant had made simlar threats in the past.

the course of

Present at the
pr evi ous

this

soneone is going to

going to take

Giffin also testified

Giffin asked

appel lant if she knew she could be witten up for her making such
threats and appellant did not respond. Giffin urged Doose to
report appellant's threats to Departnent mnanagenent, which Doose
| ater did.

Shortly thereafter, on Novenber 29, 1993, appel

neeting with Doose and Doose's supervisor Ethel

di scuss appellant's work performance, as well

ant attended a

Harvey (Harvey) to

as the prior
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threats appellant had nade. At this neeting, appellant repeated
her statement that God had given her her job back and that if she
lost it, everyone was going down with her. |In response to Harvey's
guestion about the neaning of her statenent, appellant said, "You
renmenber what happened at the post office?" Harvey testified that
appellant did not appear to be joking and took the comment as a
further threat.

Harvey contacted the California State Police and reported the
i nci dent . Later that day, a representative fromthe State Police
met with her and Doose. Doose was upset by the threat and |eft
work to see his doctor. Harvey also was upset by the threat, but
did not | eave work.

Appellant's union steward, Carl Ross, was al so present during
this last neeting. Ross testified that appellant neant nothing by
the statenent and was harmess. He felt that there was no threat
to Doose and that Doose was just being paranoid.

Appel | ant deni ed ever nmaking any threats to anyone as all eged.

DI SCUSSI ON
I nci dents For Wi ch Counsel i ng Menoranda Were | ssued

In the case of Gl S (1993) SPB Dec. No. 93-20, the

Board concluded that formal adverse action should not be taken
agai nst an individual based on an incident when that individual has
already received sone form of discipline for the incident. The

intent was that an enpl oyee who has al ready been disciplined for
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m sconduct or poor performance should not be subject twice to
di sci pline based on the sane incident or incidents.

In the case of J T (1994) SPB Dec. No. 94-09, the
Board took the opportunity to clarify the Ejjjjill decision,
providing sonme guidelines as to when fornmal adverse action could
not be based on incidents that had previously been cited in
docunents that were disciplinary in nature and effect.

In clarifying EJjjll. ve noted that the Board never intended
to preclude departnents from taking formal action after nerely
docunenti ng m sconduct or from counselling enpl oyees as to the need
for inprovenent. Under the specific facts before us in i Ve
concluded that fornal adverse action could not be based on
incidents cited in a previously issued Letter of Warning. The
letter had warned FJilj that "any further problems will result in
a nore severe action" (enphasis added), inplying that the letter
was, in itself, a disciplinary action, and that only future
incidents could provide the basis for a nore severe disciplinary
action. W concluded in the case of HJjjjjjjij that the | anguage used
in the Letter of Warning, and the circunstances surrounding its
i ssuance, evidenced an intent that the docunent was intended to be
disciplinary in nature and effect and to finally resolve the

specific incidents cited init.
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As we noted in Fll. the title of the docunent, the
| anguage used therein,’ the applicable Menorandum of Under st andi ng,
witten departnmental policies or other circunstances will dictate a
conclusion that the document was intended to be disciplinary in
nat ur e.

I n many cases, however, extrinsic evidence of the departnent's
intent is elusive and the | anguage used in the docunentation of an
incident or incidents is so anbiguous that the Board cannot
positively discern whether the docunent was to nenorialize a
counselling session or to constitute a progressive disciplinary
neasure.

Because the Board wants to encourage supervisors and managers
to provi de gui dance and counselling to enpl oyees where appropriate,
in hopes that the guidance and counselling provided wll effectuate
its purpose and obviate any need for adverse action, the burden of
showi ng that docunentation of counselling constituted any nore than

just that nmust lie with the enpl oyee. Thus, where there is no

‘Ideally, if a department intends to document an incident of
m sconduct or poor performance short of taking formal adverse
action, but wants to | eave the door open for formal action based on
the same incidents in the future, then it would clearly informthe
enpl oyee of its intent. Thus, in such a case, a departnment m ght
informthe enployee in a witten nenorandum t hat:

Your conduct on this occasion was unacceptable and wil
not be tolerated by this departnent. If you engage in
simlar conduct in the future, the departnent wll take
adverse action against you based on the incidents cited
in this nenorandum as well as any future incidents.
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clear extrinsic evidence that the docunentation was disciplinary
and where the | anguage in the docunentation is so anbi guous, such
that a reasonable person cannot readily determne whether the
docunentation was intended to be disciplinary, the Board wll not
construe the docunentation as disciplinary. Thus, wher e
counselling fails, a departnment is not barred from taking fornal
adverse action based on incidents cited in a nmenorandum docunenti ng
the prior counselling, as well as wupon the incidents that
denonstrate that the enployee did not take the counselling to
heart .

In the instant case, there was no extrinsic evidence that the
counsel ling nmenoranda was disciplinary. The nunerous counselling
menoranda issued to appellant addressing her absences and the

vacuum ng i nci dent contai ned anbi guous | anguage. The | anguage used

in the nenoranda could be interpreted as neaning, "if you continue
to engage in msconduct, formal action wll be taken against you
based on these incidents, as well as future incidents."

Alternatively, the | anguage could be interpreted as neaning "if you
continue to engage in msconduct, formal action wll be taken
agai nst you based solely on the future incidents."

Accordingly, the Departnment is not precluded from relying on
the incidents discussed in the numerous Counselling Mnoranda as

the basis for the instant adverse action.
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The record reveal s that there is anple evidence to support the
Departnent's allegations that appellant was inexcusably absent
wi thout leave on the dates alleged. Moreover, there is anple
evi dence that appellant was discourteous to her supervisor as well
as the EDD enployees on the date of the vacuum ng incident. Ve
therefore find cause to discipline appellant for these incidents
under section 19572, subdivisions (d) and (j).

Threats Made By Appel | ant

In addition to the allegations previously addressed in the
Departnment's counseling nenoranda, the adverse action was prem sed
upon several threats nade by appellant in Cctober and Novenber of
1993 to her supervisor, Ken Doose. The Board concurs with the
ALJ's findings that there is a preponderance of evidence in the
record that appellant nmade such threats as alleged. Such threats
clearly constitute cause for discipline under Governnent Code
section 19572 (m discourteous treatnent of fellow enployees, as
wel | as under section 19572(t) other failure of good behavior.

Penal ty

As noted in the California Suprene Court case of Skelly v.

State Personnel Board (1973) 15 Cal.3d 194:

Wiile the admnistrative body has a broad discretion in
respect to the inposition of a penalty or discipline, it

does not have absolute and unlimted power. It is bound
to exercise |egal di screti on, which is, in the
circunstances, judicial discretion. (Gtations.)

Skelly, 15 Cal.3d at 217-218.
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In exercising its judicial discretion, the Board is charged
with rendering a decision which, in its judgnent, is "just and
proper."” CGovernnment Code section 19582. One aspect of rendering a
"just and proper decision" is assuring that the penalty is "just
and proper."

The Skelly court set forth several factors for the Board to
consider in assessing the propriety of the inposed discipline.
Among the factors to be considered are the extent to which the
enpl oyee's conduct resulted in, or if repeated is likely to result
in harmto the public service, the circunstances surrounding the
m sconduct and the likelihood of its recurrence.

W believe that serious harminures to the public service when
an enployee nakes credible threats of violence against another
enpl oyee. In this case, Doose was upset enough by the threats to
go hone. Giffin was also worried about the threats, enough to
contact the California State Police to cone out to the building and
initiate an investigation. Whet her or not appellant intended to
worry her fellow enployees or follow through on her actions is not
necessarily determnative: rather, it is enough that the threats
made by appellant were such as to cause the reasonable person to

worry about their personal safety.
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As previously stated by the Board in Hijll S (1°994) SPB
Dec. No. 94-01%
The State of California can not have its enployees
verbally and physically abusing one another whenever
they are frustrated or angry. Profanity, threats, and
physi cal confrontations have absolutely no place in the
work environnment. Furthernore, violent physical acts by
an enployee against a co-worker, student, client,
patient or nenber of the public where genuine physical
harm is produced or intended, warrant dismssal.
Li kewi se, threats of physical harm under circunstances

where a reasonable person would conclude that the
perpetrator was considering acting on the threats, could

also justify termnation. Hjjjjj] at p. 15.
Mreover, as stated in Fl L 1. 9 (1993) SPB Dec. No.

93-13 at page 4, "[a]n enployee's failure to neet the enployer's
legitimate expectation regarding attendance results in inherent
harm to the public service." Clearly, appellant's record of
attendance was quite poor, and failed to inprove despite the
nunmer ous warnings given to her. Appellant's deleterious record of
attendance, conbined wth the serious threats nmade to her
supervisor, and the discourtesy denonstrated to her supervisor and
fell ow state enpl oyees during the vacuumng incident, nerits a one-

step reduction in salary for twenty four nonths.

8 The * decision is presently before the California Court
of Appeal, Ird Appellate D strict, after the Superior Court
uphel d the Board's deci sion.
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CONCLUSI ON
W find that the incidents addressed in appellant's nunerous
counselling nenos can be the basis for the instant fornal
disciplinary action as the |anguage used in the nmenos and the
surrounding circunstances do not clearly indicate that they were
intended as either final or disciplinary in nature. G ven the
seriousness of appellant's threats, and the repeated pattern of
i nexcusabl e absences, we find that the penalty neted out by the
Departnent in this instance is nore than justified.
ORDER
Upon foregoing findings of fact and concl usions of |aw and the
entire record in this case, it is hereby ORDERED that:
1. The one-step reduction in salary for 24 nonths against
Carl a Bazenore is sustained.
2. This opinion is certified for publication as a
Precedenti al Decision (Governnment Code section 19582.5).
THE STATE PERSONNEL BQARD
Lorrie Vard, President
Fl oss Bos, Vice President
Ron Al varado, Menber

R chard Carpenter, Menber
Alice Stoner, Menber
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| hereby certify that the State Personnel Board made and
adopted the foregoing Decision and Order at its neeting on

March 5, 1996.

C. Lance Barnett, Ph.D.
Executive Oficer
St at e Personnel Board





