BEFORE THE STATE PERSONNEL BOARD OF THE STATE OF CALI FORNI A

In the Matter of the Appeal by ) SPB Case Nos. 27375
) and 27967
)
FRANCES P. GONZALES ) BOARD DECI SI ON

) (Precedential)
From1 step reduction in salary )
for 6 nonths and from5 days' )
suspensi on fromthe position of ) NO 93-13
Accountant | (Specialist) with the )
Enpl oynent Devel opnent Departnent )

)

at Sacranento June 1, 1993
Appear ances: Richard A Stevens, Senior Counsel, representing
Enpl oynent Devel opnent Depart ment ; Mar k DeBoer, At t or ney,

California State Enpl oyees Associ ation representing appel |l ant.

Before Carpenter, President; Stoner, Vice President and Ward,
Menber .
DECI SI ON

This case is before the State Personnel Board (SPB or Board)
for determnation after the Board rejected the attached Proposed
Decision of the Admnistrative Law Judge (ALJ) in the appeal of
Frances Conzal es (appellant or Conzales) from a one step reduction
in salary for 6 nonths and 5 days' suspension fromthe position of
Account ant I (Speci al i st) with the Enpl oynent Devel opnent
Departnment (EDD). The sole basis for both adverse actions was
appel l ant' s excessi ve tardiness.

The ALJ found that while appellant's tardiness did adversely
affect the operation of the unit to the detrinent of the civil
service, the fact that appellant's back pain inpaired her efforts
to arrive at work in a tinely manner, the fact that she was an

ot herwi se good enpl oyee, the fact of appellant's |engthy tenure
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with the state and inprovenent over tinme in her attendance
warranted nodification of each of the adverse actions to an
of ficial reprimnd.

After review of the entire record, including the transcripts
and briefs submtted by the parties, the Board finds that the ALJ's
findings are free from prejudicial error and adopts them as our
own. W disagree, however, with the ALJ's conclusion that the
penalties inposed by EDD in this matter were unwarranted, for the
reasons set forth bel ow

| SSUE

This case raises the followi ng i ssues for our determ nation:

1. D d the Departnment adhere to the principles of progressive
discipline in this case?

2. What is the appropriate penalty in this case?

DI SCUSSI ON

When performng its constitutional responsibility to
"review' disciplinary action" [Cal. Const. Art. 7, section 3(a)],
the Board is charged with rendering a decision which, in its
judgnent, is "just and proper"” (CGovernnent Code section 19582).
One aspect of rendering a "just and proper” decision involves
assuring that the discipline inposed is "just and proper." In
determning what is a "just and proper" penalty for a particular
of fense, under a given set of circunstances, the Board has broad
discretion; it is not obligated to follow the recomendati on of the

enpl oying power. (See Wlie v. State Personnel Board (1949) 93
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Cal . App. 2d 838, 843, 109 p.2d 974.) The Board's discretion, however

is not unlimted. 1In the semnal case of Skelly v. State Personnel

Board (Skelly) (1975) 15 Cal.3d 194, the California Suprenme Court
not ed:

Wiile the admnistrative body has a broad discretion in
respect to the inposition of a penalty or discipline, it

does not have absolute and unlimted power. It is bound
to exercise |egal di screti on, which is, in the
circunstances, judicial discretion. (Gtations.) 15

Cal . 3d at 217-218.

In exercising its judicial discretion in such a way as to
render a decision that is "just and proper", the Board considers a
nunber of factors it deens relevant in assessing the propriety of
the inposed discipline. Anmong the factors the Board considers are
those specifically identified by the Court in Skelly as foll ows:

... [We note that the overriding consideration in these

cases is the extent to which the enployee' s conduct

resulted in, or if repeated is likely to result in,

[h]arm to the public service. (Gtations.) O her

relevant factors include the circunstances surrounding
the msconduct and the likelihood of its recurrence.

(1d.)

Harmto the Public Service

The parties to an enploynent relationship rely wupon the
precept that the enployer is obligated to pay agreed upon wages and
benefits and the enployee is obligated to perform his or her work
in a satisfactory manner. Dependabl e attendance is one el ement of
satisfactory work. The enpl oyee who does not report to work in a

timely manner is not performng satisfactory work in that he or she



(Gonzal es continued - Page 4)

is failing to neet one of the primary responsibilities as an
enpl oyee. Enpl oyers have the right to expect their enployees to
report for work on the day and at the tine agreed, and may
di scipline enployees for their failure to neet that expectation
(See Abranms & Nolan, Toward a Theory of "Just Cause" in Enployee
Di sci pline Cases, 1985 Duke L.J. 594, 611-14.)

An enployee's failure to neet the enployer's legitinmate
expectation regardi ng attendance results in an inherent harmto the
public service. The tardiness of one enployee, if tolerated,
adversely affects the norale of those who neet their obligations.
The nature and extent of the particular harmin the instant case
was established through the testinony of appellant's supervisor,
Dougl as Hof f man (Hof f man) :

The inpact of tardiness and high absenteei sm affects the

overall efficiency of our unit and the other units which

we work with. Usual |y when an enployee is absent, work

such as I ncom ng enpl oyer phone cal |l s, wor k

distribution, attendance keeping, etc. are assigned to

ot her enployees in the unit. This places an additiona

burden on them and hinders their efficiency. Lastly,

but nost inportant, excessive absenteeism and tardi ness

delays and dimnishes the level of service rendered to

t he enpl oyer community which we serve.®

Thus, the harm to the public service resulting from
appel l ant's excessive tardiness is clear.

G rcunst ances Surroundi ng the M sconduct

The fact that an enployer has a right to expect satisfactory

The quoted |anguage appears in Respondent's Exhibit 1 which
was admtted into evidence as part of the direct testinony of M.
Hof f man.
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attendance from its enployees does not, however, relieve the
enployer from considering the circunstances surrounding the
m sconduct in assessing discipline nor does it relieve the enpl oyer
from its duty to adhere to the principles of progressive
di sci pli ne.

In the instant case, EDD did give due consideration to
appellant's contention that the back pain she suffered conbined
with the long drive she nade each day from Stockton to Sacranento,
was the primary reason for her tardiness. Appellant contended that
she was tardy because each norning she had to work through the back
pai n she suffered upon awakening until she was able to nove around
confortably enough to drive to work.

Hof fman, appellant's supervisor, responded to appellant's
tardi ness and excessive absenteei sm by counselling her on nunerous
occasi ons and by docunenting the fact of her excessive tardiness in
a nmenorandum dated Septenber 25, 1989. Wen her tardiness did not
i nprove, her supervisor issued an informal letter of reprimnmand,
dated Decenber 1, 1989, in which he noted that he had noved
appellant's starting tinme up fifteen (15 mnutes (from 7:45 a.m
to 8:00 a.m) to assist appellant in arriving at work on tinme. In
the same letter, her supervisor informed appellant that continued
tardiness would result in adverse action

On March 1, 1990, EDD issued its first formal adverse action
the one-step reduction in salary, setting forth tardies through

January 11, 1990.
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On March 27, 1990, Hoffman issued appellant another infornal
letter of reprimand for chronic tardiness, covering tardies from
January 22, 1990 through March 26, 1990. In that letter, Hoffman
docunented his conversation with appellant in which he advised her

that she nust adjust her norning routine to arrive at work by 8:00

a.m. The letter warned that: "Failure to correct this probl em of
tardiness wll result in adverse action up to and including
di smssal ."

Despite the fact that appellant's starting tinme was noved up
nunerous tinmes by her supervisor to allow her additional tinme to
get to work, appellant continued to be tardy on a regular basis.
The second fornmal adverse action, effective May 14, 1990, covered
an additional six instances of tardiness occurring after the
March 27, 1990 informal letter of reprinmand.

EDD adhered to the principles of progressive discipline by
providing appellant with a series of docunmented warnings that
continued tardiness would result in formal adverse action. The
doctrine of ©progressive discipline does not require that the
enpl oyer utilize every step in a series of possible formal
disciplinary mnmeasures to address successive instances of
m sconduct . The nmenoranda and informal letters of reprinmand
utilized by EDD in this case gave fair and adequate warning to
appel lant that her tardiness was being taken seriously by her
enpl oyer and that further instances of tardiness would result

formal discipline. Appellant received anple warning that her
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tardiness would not be tolerated by her supervisor. G ven the
nunmer ous warnings she received, we see no reason why appellant
could not have adjusted her norning schedule to arise one half hour
earlier to allow for additional tinme to either |oosen up nore
before her drive to Sacranento, or to take additional tine once she
arrived in Sacranmento to wal k fromher car to work.

Li kel i hood of Recurrence

The fact that appellant's attendance record inproved after
service of the two adverse actions at issue here would certainly
mtigate against the inposition of dismssal as a penalty, had
dismssal been the penalty neted out by EDD The fact of
appel lant's inprovenent, however, does not mlitate against our
upholding the original penalties of a pay reduction and a
suspensi on as inposed by EDD. It is unclear as to whether the
Departnent's eventual concession in granting appellant flextinme or
whet her t he adver se actions t hensel ves precipitated t he
i nprovenent . ?

CONCLUSI ON
For all of the reasons set forth above, the original penalties

i nposed by EDD of a one-step pay reduction for 6 nonths and 5 days'

Whi l e we uphold EDD s discretion in choosing to pursue adverse
action, and do not pass judgnent on the Departnent's denial of the
flex time schedule to appellant when she first requested it in
January 1990, we note that the need for successive adverse actions
to cure appellant's chronic tardi ness, and associated tine and cost
expended 1n pursuing them nmy have been obviated had the
Departnment not del ayed the granting of the flex tinme schedule until
June of 1990.
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suspensi on are sust ai ned.
ORDER®

Upon the foregoing findings of fact and conclusions of |aw,
and the entire record in this case, it is hereby CRDERED t hat:

1. The above-referenced actions of the Enpl oynent Devel opnent
Departnent in inposing a one-step pay reduction for 6 nonths and 5
days' suspension are sustai ned;

2. This decision is certified for publication as a
Precedenti al Decision (Governnment Code section 19582.5).

THE STATE PERSONNEL BQARD*
Ri chard Carpenter, President
Alice Stoner, Vice-President
Lorrie Ward, Menber
*Menbers Floss Bos and Alfred R Villalobos were not on the State

Personnel Board at the tinme this case was argued before the Board
and have therefore not participated in this Decision.

| hereby certify that the State Personnel Board made and
adopted the foregoing Decision and Order at its neeting on

April 20, 1993.

GLOR A HARVON
doria Harnon, Executive Oficer
St at e Personnel Board

W& do not adopt the WHEREFORE | T |'S DETERM NED par agraph set
forth on p. 9 of the Proposed Deci sion.
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BEFORE THE STATE PERSONNEL BOARD OF THE STATE OF CALI FORNI A

In the Matter of the Appeal s by

Case Nos. 27375
and 27967

FRANCES P. GONZALES

N N N N N’

From1 step reduction in salary
for 6 nonths and from5 days'
suspensi on fromthe position of
Accountant | (Specialist) with the
Enpl oynent Devel opnent Depart nent
at Sacranento

N N N N N’

PROPOSED DECI SI ON

APPEARANCES

This matter came on regularly for hearing before
Jose M Alvarez, Admnistrative Law Judge, State Personnel Board
on April 5, 1991, at Sacranento, California.

Witten argunent was submtted by the parties to this proceedi ng by
April 22, 1991.

The appellant, Frances P. Gonzales, was present and was
represented by G ndy Parker, Attorney, California State Enployee's
Associ at i on.

The respondent was represented by Rchard A  Stevens
Attorney, Enpl oynent Devel opnent Depart nent.

Evidence having been received and duly considered, the
Adm ni strative Law Judge nakes the follow ng findings of fact and
Pr oposed Deci si on:

I
JURI SDI CTI ON

The above | step reduction in salary for 6 nonths effective
March 1, 1990, the 5 days' suspension effective May 18, 1990, and

appel lant's appeal s therefromconply with
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the procedural requirenents of the State Gvil Service Act.

The reduction in salary was first scheduled to be heard on
April 27, 1990. The hearing was continued at appellant's request
with the respondent concurring. On COctober 10, 1990 a second
hearing was scheduled to hear both the reduction in salary and
suspension. This hearing was continued at the respondent's request
with the appellant concurring. The next hearing was schedul ed for
April 5, 1991. A hearing was held on that date.

I
EMPLOYMENT HI STORY

Respondent appointed the appellant to the classification of

Cerk Typist Il in July of 1975. Oh COctober 1, 1977 this
classification was retitled as Ofice Assistant Il (Typing). The
appel lant held this classification until she was appointed an
Account derk Il on Septenber 8, 1981. On CQctober 3, 1983

respondent appointed the appellant to the class of Accounting
Techni ci an. On June 1, 1987 the appellant was appointed an
Accountant | (Specialist) by the respondent. This was the class
held by the appellant at the time of the instant adverse actions.
The appell ant has not received any prior adverse actions.
11
ALLEGATI ONS

As cause for the issuance of the two adverse actions the
respondent alleges that the appellant was excessively tardy or

absent from work on nunerous occasi ons.
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|V
FI NDI NGS OF FACT

The Reduction in Sal ary

In 1984 the appellant was in an auto accident which caused
injuries to her back. The appellant does suffer back pain due to
said accident. In the norning when she awakens it takes sone tine
for her to be able to work through the back pain so as to nove
about sonewhat confortably. The appellant also lives in Stockton
California and commutes to her work in Sacranmento, California. For
a period of tinme she did live in Sacranento, California but this
created problens for the schooling of her child so she returned to
Stockton, California. Between 1984 and the incidents noted herein
the appellant would arrive to work late on various occasions. Her
supervisors would allow her to use vacation in lieu of sick |eave
to make up for her tardiness in arriving at work provided she had
the tinme on the books.

\Y

In August of 1989 the appellant went to work for a new
super vi sor. This supervisor had a different attitude towards
appel lant's problens in arriving to work on tinme. On Septenber 25,
1989 the supervisor provided the appellant with a nenorandum
restricting her usage of sick |leave and requiring her to provide a
nmedi cal excuse if she was to use said |leave. The nenorandum al so
pl aced the appellant on notice that her tardiness was adversely
affecting the operations of the unit she was working in. She was

al so put
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on notice that her continued tardi ness caused others in the unit to
have to cover for her absences. The supervisor stated that
"usual Iy when an enpl oyee is absent, work such as incom ng enpl oyer
phone calls, work distribution, attendance keeping etc. are
assigned to other enployees in the unit. This places an additional
burden on them and hinders their efficiency. Lastly, but nost
i nportant, excessive absenteeism and tardiness delays and
di m ni shes the level of service rendered to the enployer comunity
whi ch we serve."

Vi
Appellant's duties in the unit were to review and analyze
quarterly adjustnment forns of enpl oyers.
VI |
In Cctober of 1989 the appellant was tardy to work four tines.
Oh two of those occasions the appellant was late to work sone
twenty m nutes.

In Novenber of 1989 the appellant was late to work on nine
occasions. She was twenty mnutes |late for work on one occasion
fifteen mnutes late for work once, ten mnutes late for work twce
and seven mnutes late to work twice. On a single occasion she was
late to work by five mnutes. On two occasions in Novenber, 1989
the appellant's pay was docked 3.5 hours and 1.5 hours
respectively. The docks were due to her tardiness to work on those
days w thout any nedi cal substantiation and it was in lieu of sick
| eave. On Decenber 1, 1989 the appellant was late for work 7

m nut es.
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VI
On Decenber 1, 1989 the appellant's supervisor provided the
appellant with an informal witten reprimand. In that docunent he
noted the above-noted dates where she had been late to work. It
al so notes that the appellant's starting tinme comrencing in Cctober
of 1989 had been noved from
0745 hours to 0800 hours to accommodate her schedul e. The
supervisor noted that this did not appear to help. The supervisor
again told the appellant that her attendance affected the overal
efficiency of the unit and inpacted the |evel of service.
On Decenber 12, 1989 the appellant was late to work
5 mnutes. On Decenber 13, 1989 the appellant was late to work 15
m nut es. On Decenber 19, 1989 the appellant was late to work 12
m nut es. On Decenber 28, 1989 the appellant was late to work 6
m nut es.
I X
In January 1990 the appellant was |late to work five tines. n
the 5th she was | ate seven mnutes. On
January 8, 1990 the appellant was late to work 21 m nutes. O
January 9, 1991 the appellant was late to work 1 hour and 15
m nut es. On January 11, 1990 the appellant was late to work 15
m nut es.
X

The Suspensi on

On January 22, 1990 the appellant was late to work 5 m nutes.
In February 1990 the appellant was tardy to work four tines. On

two occasions she was |late to work
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3 mnutes, on one occasion 7 mnutes and on one occasi on
9 m nutes.

In March of 1990 the appellant was late to work nine tines.
On March 8, the appellant was tardy by 1 hour and
25 mnutes. On the 12th of March and 13th of March she was late to
work 9 and 5 mnutes respectively. On the 15th of March 1990 the
appel lant was late to work 2 hours and
20 mnutes. On the 16th and 19th of March, 1990 the appellant was
late to work 10 and 19 mnutes respectively. On March 22, 1990 the
appel lant was 2 hours late to work and on the 23rd of March she was
late to work 2 hours and
16 m nutes. Finally on March 16, 1990 the appellant was late to
work 16 m nutes.

On March 27, 1990 the appellant received another unofficial
reprimand from her supervisor. It was in witing and indicated the
various dates in January, February and March of 1990 when the
appel l ant was late to work.

Xl

In January 1990 the appellant requested she be placed on flex
time and that her starting tine at work be noved from 0800 hours to
0900 hours. The request was denied on grounds that her attendance
was unreliabl e.

In February of 1990 the requirenent that the appellant's
absences be nedically verified was renoved. There is no dispute
between the parties that the appell ant does suffer from back pain.

In June of 1990 the appellant's start tinme was noved back to

0900 hours. In an eight nonth period between
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My 1, 1990 and the date of the hearing April 5, 1991, the
appel lant has been late to work eight tines. Appel lant's
att endance has i nproved.

% x x %

PURSUANT TO THE FOREGO NG FI NDI NGS OF FACT THE ADM NI STRATI VE
LAW JUDGE MAKES THE FOLLOW NG DETERM NATI ON OF | SSUES:

Appellant contends that the respondent is required to
reasonabl y acconmodate the appellant in the circunstances she finds
herself in. Appellant concedes that the appellant's supervisor did
engage in sone accommodation by noving her start time to 0800 hours
but that such proved insufficient. The appellant indicates that
the supervisor did act with some conpassion in that he ultimately
allowed her to start work at 0900 hours. Appellant contends that
this was insufficient and that it should have been done earlier
Further, appellant contends that noving the start tine solved the
appel l ant' s probl ens.

Wiile it may be true that the noving back of the start tine
assisted in dealing with the problem of appellant's tardy
appearances at work it did not totally solve them She was still
late for work eight tines between May of 1990 and April of 1991
No real evidence was introduced as to the nagnitude of these
events. It is assuned that they were mnor. However, it also
appears that the two adverse actions had an effect on the appell ant
in terns of her appearance on the job in a tinely ( manner. I t

took two actions to let the appellant know that attendance
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requirements were a serious matter with the respondent.

Appel lant's conduct did affect the wunit. It took the
supervisor's tinme. It affected co-workers in that they had to
cover for appellant's absences. These are not mnor nmatters in a
unit where work has to be done, phones answered, and various ot her
matters attended to. | f one reads the supervisors' mnenorandum he
perceives his mssion to be service to the public. To put it
mldly that is the total business of civil service enployees. Wen
that service suffers the civil service suffers inasnmuch as the
client coomunity may adversely perceive what State enpl oyees do.

It is noted, however, that the appellant was truly ill. It
further appears that she did nake valiant effort to arrive at work
but that her pain inpaired that effort. It further appears from
the record that the appellant in all other respects is a good
enpl oyee. She appears to get along with her supervisor, and but
for her attendance the supervisor appears to have a positive
attitude towards the appellant.

Taking into account the appellant's length of service which is
wi t hout bl em sh, and further noting her inprovenent in arriving at
work commencing in May of 1991 it appears that it would be proper
as appellant requests, to nodify each of the adverse actions to an

of ficial reprimnd.
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WHEREFCRE I T IS DETERM NED that the 1 step reduction in salary
for 6 nonths taken by respondent against Frances P. Conzales
effective March 30, 1990 and the 5 days' suspension taken by
respondent against Frances P. Conzales effective May 18, 1990 are
both hereby nodified to an official reprinmand each to be effective
on the same dates.

% x x %

| hereby certify that the foregoing constitutes ny Proposed
Decision in the above-entitled matter and | recommend its adoption
by the State Personnel Board as its decision in the cases.

DATED: Novenber 12, 1991

JOSE M ALVAREZ
Jose M Alvarez, Admnistrative Law
Judge, State Personnel Board.




