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DECI SI ON

This case is before the State Personnel Board (SPB or Board)
for determnation after the Board rejected the Proposed Decision
of the Admnistrative Law Judge (ALJ) in the appeal of Jack
Tol chin (Tol chin or appellant) fromhis denotion fromthe position
of Psychol ogy Internship Director to the position of Psychol ogi st -
Clinical, Correctional Facility, at the California Men's Col ony,
Departnent of Corrections at San Luis Obispo (Departnent). As
reason for his denotion, appellant was charged with falsifying
docunents to indicate that the orientation of new psychol ogy
interns was conplete when it was not, failing to take corrective

action when he | earned that docunments had been inappropriately
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signed by a Psychology Intern, and failing to intervene during a
nmeeti ng when two Psychol ogy students received a verbal reprimnd
when he knew the reprimand was undeserved.

In his Proposed Decision, the ALJ found that a Skelly
violation occurred when the Chief Deputy Warden who had been
involved in the preparation of appellant’'s adverse action
functioned as the Skelly Oficer. 1In addition, the ALJ found that
appellant's prior adverse action could not be considered in
determining the appropriate penalty because to consider it would
violate the applicable collective bargai ning agreenent. The ALJ
reconmended that appellant's denotion be sustai ned.

The Board rejected the ALJ's Proposed Decision and asked the

parties to specifically brief the issue of whether appellant's
Skelly rights were violated. The Board did not limt the parties'
right to argue other issues.?

After a review of the entire record, including the
transcripts, exhibits and the witten argunments of the parties
the Board finds that appellant's failure to seek clarification of
a subordinate's anbiguous remark which was neant to inform
appellant that the student intern orientation forns had been
i nappropriately signed constituted inexcusable neglect of duty.

We di smiss as

]%n his brief before the Board, appellant addressed the Skelly
i ssue. In addition, he challenged the ALJ's recomrendation that
his denotion should be sustained. The Departnment's brief
addressed only the Skelly issue.
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unproven the other charges against appellant. W find that the
penalty of a permanent denotion is too harsh given the
circunstances of this case and nodify the denption to a 5 days'
suspensi on. In addition, we find that a Skelly violation
occurred, but that the remedy for the Skelly violation is subsuned
by our order that appellant be suspended and not pernanently
denot ed.

STATEMENT OF FACTS

Appellant is charged with falsifying docunents to indicate
that the orientation of new psychology interns was conplete when
it was not, failing to take corrective action when he | earned that
docunents had been inappropriately signed by a Psychol ogy Intern,
and failing to intervene during a neeting when two Psychol ogy
students received a verbal reprimand when he knew the reprinmand
was undeserved. *

On Septenber 17, 1993, Chief Psychol ogi st Herivergo Sanchez
(Sanchez) sent appellant a nmenorandum with an orientation form
att ached. Appel l ant was instructed to submt forns signifying
that the current student interns had been properly oriented.
Appellant was to return the forns to Sanchez by Septenber 24,
1993. The

“'n the Notice of Adverse Action, appellant was originally
charged with failing to conplete the orientation of new psychol ogy
students as ordered by his supervisor. This charge was w t hdrawn
by stipulation of the parties. In addition, appellant was
originally charged with failing to take corrective action when he
| earned that orientation docunents had been "forged" by a
Psychol ogy Intern. During the course of the hearing, the
Depart ment amended the Notice of Adverse Action to nodify the term
"forged" to "inappropriately signed."
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orientation formwas essentially a check-off |ist which indicated
that the student had been apprised of certain procedures and given
various docunents. When Sanchez did not receive the conpleted
fornms from appellant, he sent appellant another nenorandum
indicating that he had not received a response to his |ast
menor andum Sanchez requested that appellant conplete the forns
inatinmely manner and return themto himby Cctober 5, 1993.

On Cctober 5, 1993, appellant checked with his assistant,
Psychol ogy Intern Donna Redmayne (Redmayne), to determine the
orientation status of student interns Gen Mller (Mller) and
Lauri e Sacks (Sacks). The orientation forns included signature
lines where the interns were required to sign that they had
received the appropriate information. Redmayne told appellant
that the student interns had not yet signed the fornms. Appellant
signed the blank orientation fornms above the signature |ine
| abel ed "Internship Director".® Appellant then gave the forms to
Redmayne telling her to get themsigned if "you have to sign them
yoursel f."

By the end of the day when Redmayne was still wunable to
| ocate the students, she signed the students' nanmes to the forns
herself and submtted them to Sanchez' office. Later that
evening, she called MIler at home and told him that she had

si gned hi s nane.

®The ALJ found that appellant signed the forms after Redmayne
had signed for the student interns. A review of the transcript
i ndi cates, however, that appellant signed the orientation forns
before the student interns' signatures were filled in.
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She asked MIler to inform Sacks that she had signed her nane
al so. The next day, Redmayne told appellant that she "got them
done, but if anybody ever asks nme, I'm going to tell them the
truth.” To which appellant replied, "O course."”

The next weekend included Colunbus Day, a Mnday holiday.
MIller and Sacks wusually worked Mndays and Tuesdays at the
facility. Their imediate supervisor did not think it was
worthwhile for MIler and Sacks to make the trip to the facility
for only one day. At their inmmediate supervisor's suggestion
Ml ler and Sacks took the Tuesday after the Mnday holiday off.
Both interns failed, however, to conplete the necessary paperwork
to request a day off. The failure to conplete the necessary
paperwor k caused confusion since the interns were not on duty when
expect ed.

When Sanchez found that the interns had failed to appear as
expected, he called a neeting with appellant and the two interns
to go over the procedures. Sanchez testified that during the
neeting, he did nost of the tal king because he wanted to clarify
t he procedure.

Either before or after the neeting with Sanchez, Redmayne
personally went over each item on the orientation list with both
MIller and Sacks. Redmayne was concerned about signing the
interns' nanes and wanted to be certain that the affirmations she

made on their behalf were true. Sonme of the docunents listed on
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the orientation form including an enpl oyee handbook, had not yet
been duplicated for distribution. There was m xed testinony about
whose responsibility it was to provide the handbook to the
interns. Later that day, Mller conplained to Dr. Any Phoenix
(Phoeni x) that he should not have been held accountable for
knowi ng the procedures for requesting tinme off. MIller disclosed
to Phoeni x that Redmayne had signed both his and Sacks' nanes to
the orientation fornmns.

An investigation followed concerning Redmayne's action in
signing the orientation forns. It is wunclear when appellant
becane aware that Rednmayne had signed the student interns'
signatures to the orientation forns. It is undisputed, however,
that when appellant found that Redmayne had signed the forns
herself he did not take any action. Appellant reasoned that both
i nterns knew that Redmayne had signed for them and did not see any
reason for further action. |In any event, appellant was aware that
an investigation was al ready underway.

Appel | ant presented both testinonial and docunentary evi dence
that it was comon practice at the facility to sign docunents for
absent colleagues by signing the individual's nanme and then
initialing the signature to indicate that someone other than the
signator had signed the docunent. Appellant testified that he did
not renenber telling Redmayne to sign the docunents herself but

indicated that, if he had nade that statenent, he woul d have neant



(Tol chin continued - Page 7)
for her to sign and initial the docunents, not to sinply sign the
i nterns' nanes.

Skelly | ssue

In Decenber 1993, in contenplation of this adverse action
appel l ant's supervisor, Sanchez, briefed Chief Deputy Warden L.
Clarke (C arke) about the allegations against appellant. C arke
recomrended that Sanchez refer the matter to Captain H ckson for
an internal affairs investigation. The investigation commenced on
Decenber 20, 1993. Cl arke subsequently reviewed the |Internal
Affairs Investigation Report and responded to the warden' s request
for her recommendation for the appropriate action against
appel l ant. She recommended that appellant be denoted. The warden
foll owed that recommendati on and denoted appel |l ant.

In Skelly v. State Personnel Board (1975) 15 Cal.3d 194, the

California Suprene Court found that, prior to taking disciplinary
action against an enployee, an enployer nmnust provide certain
prerenoval safeguards. 1d. at 215. One of these safeguards is the
right to respond, either orally or in witing, to the authority
initially inposing discipline. 1d. Under current practice, the
enpl oyee del egated to act as the authority inposing discipline is
referred to as the Skelly Oficer.

In the present case, Warden W Duncan was designated as the
Skelly O ficer. Appellant's Skelly hearing was schedul ed,
however, on May 13, 1994, a day Warden Duncan was not at the

i nstitution.
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In his place, darke functioned as the Skelly Oficer. On My 17,
1994, darke issued her decision to allow the adverse action to
stand as originally witten.
| SSUES
1. Did the Departnent prove by a preponderance of evidence all
t he charges agai nst appel | ant?
2. Does a provision of a Menorandum of Understandi ng supersede
Gover nnent Code § 195827
3. Was there a Skelly violation and, if so, is there a remedy?
DI SCUSSI ON
Charge C. Fal sifying Docunents

Under Charge C, appellant is <charged wth falsifying
docunents by signing orientation forns indicating that two
psychol ogy students had been properly oriented, when, in fact,
they had not. During the hearing, Charge B, the charge that
appellant failed to follow his supervisor's instruction to
properly orient the students, was w thdrawn. Appel | ant argues
that Charge C should be dism ssed as well because withdraw ng the
charge that appellant failed to follow his supervisor's

instruction to properly orient
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the student interns necessarily means that appellant properly
oriented the student interns.®
Even if we assune, however, that the list of orientation

items had been properly covered by appellant, the charge that
appel lant falsified the orientation form could still be based on
appellant signing the form wth knowl edge that the student
interns' signatures were falsified. The ALJ found that appellant
participated in the falsification of the docunents by instructing
or encouraging Redmayne to sign the students' nanes and then
compoundi ng the matter by signing the form hinself after Redmayne
signed for the student interns. W disagree.

D shonesty entails an intentional msrepresentation of known
facts. M S (1994) SPB Dec. 94-19, p.20. The Departnent
failed to prove, by a preponderance of evidence, that appellant

intentionally m srepresented a known fact. First, the Departnent

°®Gven that, at the time Charge B was withdrawn, appellant's
attorney was cross examning Sanchez to denonstrate through
Sanchez that appellant had covered all or many of the orientation
items on the checklist, we assune that wthdrawing Charge B
renoves the issue of whether appellant's orientation of the

interns was conplete. In any event, the Departnent failed to
prove by a preponderance of evidence that the students'
orientation was not conplete. The Departnent failed to

denmonstrate that the issues and topics listed on the orientation
fornms had not been covered by appellant in his discussions with
the student interns. Al though there was sone evidence that sone
docunents, including the new Enployee Oientation Handbook, had
not yet been photocopied and distributed, there was al so evi dence
that appellant had earlier instructed the interns to pick up these
docunments thenselves. On these facts, we decline to find that
appellant failed to orient the student interns properly.
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failed to prove that when appellant told Redmayne to get the
docunents signed or sign them herself, he nmeant that Redmayne
shoul d forge the student interns' signatures. Appellant presented
credi bl e evidence that enployees routinely signed docunents for
absent col | eagues. Second, appellant signed the fornms before
Redmayne set off to find the interns. There is nothing in the
record to establish that appellant saw the signatures and realized
Redmayne had inproperly signed the students nanes. W do not
bel i eve that Redmayne's |ater comment that she "got them done, but
i f anybody ever asks nme, I'mgoing to tell themthe truth" was a
comment that necessarily created in appellant the know edge that
Redmayne had i nappropriately signed the student interns' nanes to
the orientation fornms. Consequently, we do not find that the
Department proved, by a preponderance of evidence, that appellant
signed the orientation forms with know edge that the student
i nterns had not signed for thensel ves.

Since we do not find that appellant failed to orient the
students properly or that appellant knew that Redmayne had
i nappropriately signed the students' signatures, we cannot find
that appellant intentionally falsified the orientation form
Thus, the charge of dishonesty is dismssed.

Charge Di Failing to Take Corrective Action

Appel l ant was also charged with failing to take corrective

action when he learned that the orientation forns had been
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i nappropriately signed by a Psychology Intern. This Board has

previously defined inexcusable neglect of duty to include "an

intentional or grossly negligent failure to exercise due diligence

in the performance of a known official duty". [See FN_HIIEEE
(1994) SPB Dec. No. 94-07, p. 6 citing Qubser v. Dept. of

Enpl oynment  (1969) 271 Cal.App.2d 240, 242]. W find that
appel I ant i nexcusably neglected his duty as a supervisor when he
failed to question Redmayne concerning the nmeaning of her
statenment that she "got it done but, if anybody ever asks ne, |I'm
going to tell themthe truth.” Appellant's failure to follow up
shielded him from the know edge that corrective action was
necessary. Appellant violated his duty as a supervisor when he
failed to resolve the anbiguity in Redmayne's statenent.

Appel l ant's  conduct also constitutes a violation of
Government Code 8§ 19572, subdivision (t), other failure of good
behavi or either during or outside of duty hours which is of such a
nature that it causes discredit to the appointing authority or the
person's enploynent. Appellant's on duty m sconduct of failing to
follow up on Rednmayne's anbiguous remark reflects wupon his
enpl oynent and would, if known to the public, bring discredit to
hi s enpl oynent .

We do not find, however, that appellant inexcusably failed to
take action when he actually |earned of Rednmayne's actions.

Appel | ant | earned about Redmayne's actions in the context of an
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ongoi ng investigation. Taki ng action against Redmayne at that
poi nt woul d have been redundant.

Charge E: Failing to Intervene

During Unwarranted Verbal Reprinmand

Appel | ant was al so charged with failing to provide pertinent
information at a meeting during which two Psychol ogy student
interns received a verbal reprimand from Dr. Sanchez for taking
time off wthout conpleting the necessary paperwork. The
pertinent information appellant was charged with wthhol ding was
that the students' supervisor had approved the students' tine off.

In the context of the neeting, appellant's interjection that the
supervi sor had approved the tinme off would be irrelevant to the
i ssue of whether the students conpleted the necessary paperwork.
Sanchez testified that during the neeting he did not ask questions
about whether the students did not know the procedure; instead, he
went over the procedure so that the students would know in the
future how to proceed. Li ke the students, appellant sinply
listened to Sanchez' instructions. Appel l ant's conduct at this

meeting does not constitute any cause for discipline.’

"Appel lant was also charged with inefficiency. Ceneral |y,
inefficiency is charged when an enployee continuously fails to
achieve a set level of productivity or fails to produce an
intended result with a mninum of waste, expense or unnecessary
effort. ( (1993) SPB Dec. No. 93-21, 10-11). The
Departnent failed to allege any facts which could be construed as
i nefficiency.
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PENALTY
When performng its constitutional responsibility to review
disciplinary actions [Cal. Const. Art. WVII, section 3(a)], the
Board is charged with rendering a decision which is "just and
proper”. (CGovernment Code 8§ 19582). To render a decision that is

"just and proper,” the Board considers a nunber of factors it
deens relevant in assessing the propriety of the inposed
di sci pli ne. Anong the factors the Board considers are those

specifically identified by the Court in Skelly v. State Personne

Board (Skelly) (1975) 15 Cal.3d 194 as foll ows:

...[We note that the overriding consideration in these
cases is the extent to which the enployee' s conduct
resulted in, or if repeated is likely to result in
[hJarm to the public service. (Gtations.) Q her

rel evant factors include the circunstances surrounding

the msconduct and the likelihood of its recurrence.

(ld. at 217-218.)

As di scussed above, appellant inexcusably neglected his duty
as Director of the Internship Program when he failed to follow up
on his assistant's anbi guous conment that she got the job done but
would not lie about it. W think the harmto the public service
is evident when a supervisor of appellant's stature relies on the
anbiguity in such a statenment to shield hinself from information
t hat woul d have mandated he take action.

In assessing penalty, we consider that this is appellant's
second adverse acti on. On Sept enber 30, 1990, appel | ant
received a five percent reduction in salary for twelve nonths for

engagi ng
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in paid therapy sessions with the fiance of an inmate housed at
the California Men's Colony (CMC), and for failing to notify the
Warden as required by the California Departnment of Corrections
(CDC) Rules and Regul ati ons. In his Proposed Decision, the ALJ
found that appellant's prior adverse action could not be used as a
factor in assessing an appropriate penalty because the Menorandum
of Understanding (M) between the Governor and the recognized
enpl oyee organi zati on provided that non-di sm ssal adverse actions
can only be retained in an enployee's official personnel file for
up to three years, after which tine the adverse action nust be
renoved.

Government Code § 19582 (d) provides, however, that "In
arriving at a decision . . . the board . . . nay consider
any prior proceedings under this article [Article 1, Disciplinary
Actions].” No time limt is provided in this statute.

According to Governnent Code § 3517.6, only certain
provisions of the Governnent Code are superseded by MJUs.
CGovernnment Code section 19582 is not l|isted as one of the
provi sions that can be superseded. Thus, the Board nay continue
to consider the fact of the prior adverse action in assessing
penalty, notwithstanding its renoval from appellant's official
personnel file.

A 5 days' suspension should suffice to put appellant on
notice that high ranking supervisory enployees cannot shield

t hensel ves frominformation necessary to conpetently supervi se.
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Skelly | ssue

In Skelly v. State Personnel Board (1975) 15 Cal.3d 194, the

California Suprenme Court set forth the procedures an enpl oyer nust
follow to conply with an enpl oyee's procedural due process rights:

At a mninmum these prerenoval safeguards nust include

noti ce of the proposed action, the reasons therefore, a

copy of the charges and materials upon which the action

is based, and the right to respond, either orally or in

witing, to the authority initially inposing discipline.

In specifically describing the attributes of a Skelly
officer, the California Suprene Court has held that an enpl oyee
has the right to respond "before a reasonably inpartial,

noni nvol ved reviewer." WIllianms v. County of Los Angeles (1978)

22 Cal.3d 731, 737; Anthony G Gough (1993) SPB Dec. No. 93-26

p.4. (Skelly Oficer should be inpartial person who had not been
directly involved with the investigation of the matters which |ed
to the taking of adverse action).® W think that this description
disqualifies as a Skelly Oficer an individual who has
participated in the decision to refer a matter to investigation,
personally reviewed the results of the investigation and then

recomrended a specific penalty to the warden.

8See also Titus v. Civil Service Conmission (1982) 130 Cal

App. 3d 357, 363 (Skelly Oficer was far enough renoved from the
i nvestigation and general supervision of appellant to qualify as
reasonably inpartial and uninvolved reviewer); Gay v. Cty of
Qustine (1990) 224 Cal. App. 3d 621, 631-32 (a city manager who
termnated appellant was "enbroiled in the controversy" and did
not constitute a neutral fact-finder); But see, Linney v. Turpen
(1996) 96 D. A R 1403, 1404 (fact that enployer unilaterally chose
hearing officer does not create due process violation).
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Citing Burrell v. Gty of Los Angeles (1989) 209 Cal. App.3d

568, the Departnment argues that to prove a Skelly violation, the
appel l ant must provide concrete evidence of the Skelly Oficer's
partiality, bias or prejudice. W disagree.

Burrell is distinguishable. Burrell involved a provision of
the Los Angeles Cty Charter which provides that, if the Board of
G vil Service Comm ssioners agrees that all the charges agai nst an
enpl oyee have been substantiated, it may not reduce the penalty
unless the city departnment consents to the reduction. Id. at 584.

The respondent enployees argued that the procedure violated the
due process requirenent of a "fair and inpartial decisionmaker" by
permtting the sane official who instituted and investigated the
di sci plinary proceedi ngs, and recommended a particular penalty, to
have the final say on the severity of the penalty which is
ultimately inposed.

The court found the city charter provision constitutional
noting that the enployee was accorded the right to have a
review ng body determ ne whether there was sufficient evidence to
uphold the charges of msconduct. The court also found that the
fact that the Board could only give an advisory opinion to the
city departnment as to reduction in penalty did not render the

process viol ative of due process.
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The instant situation 1is distinguishable from that in

Burrell. First, the Skelly officer reviews both the substance of
the charges as well as the proposed penalty. Second, while in
Burrell, different persons were responsible for inposing the

di scipline (departmental officials) and reviewi ng the sufficiency
of the grounds for the discipline inposed by those officials
(menbers of the Board), in the instant case the very sane
i ndi vidual who was intimately involved in inposing the discipline
and recommended the level of penalty also served the overl apping

function as the Skelly Oficer. [See Applebaum v. Board of

Directors (1980) 104 Cal.App.3d 648 (Court found Ilack of
procedural fairness where nearly one-half of the nenbers of panel
reviewing a decision to suspend a physician's staff privileges
were also nmenbers of the commttee which had nmade the original
suspensi on decision)].

W find that the Departnment violated the Skelly rule when
Clarke acted as the Skelly Oficer.

CONCLUSI ON

W find that appellant's conduct of failing to follow up on
his subordi nate's anbi guous conment constitutes both inexcusable
negl ect of duty and other failure of good behavior pursuant to
Government Code 8§ 19572, subdivisions (d) and (t). W do not find
t hat appel | ant was di shonest. W nodify appellant's denpbtion to a
5 days' suspension. As discussed above, we find that d arke
shoul d not have acted as the Skelly O ficer but note that there is

no



(Tol chin continued - Page 18)
renedy for a Skelly violation when an enployee is nerely

suspended. [Karen Johnson (1992) SPB Dec. 92-02 (Skelly violation

subsuned in renmedy when appellant is returned to former status)].
ORDER

Upon the foregoing findings of fact and conclusions of | aw,
and the entire record in this case, it is hereby ORDERED t hat:

1. The denotion of Jack Tolchin from the position of
Psychol ogy Internship Director to the position of Psychol ogist-
Clinical, Correctional Facility, at the California Men's Col ony,
Departnment of Corrections at San Luis Chispo is hereby nodified to
a 5 days' suspension;

2. The Departnent shall pay to Jack Tol chin all back pay and
benefits that woul d have accrued to himhad he not been inproperly
denot ed but nerely suspended for 5 days;

3. This matter is hereby referred to the Admnistrative
Law Judge and shall be set for hearing on witten request of
either party in the event the parties are unable to agree as to
the salary and benefits due appell ant.

4. This decision is certified for publication as a

Precedenti al Decision. (CGovernnent Code section 19582.5).
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THE STATE PERSONNEL BQARD*
Lorrie Ward, President
Fl oss Bos, Vice President
Ri chard Carpenter, Menber
Alice Stoner, Menber

*Menber Ron Alvarado was not present when this decision was
adopt ed.

| hereby certify that the State Personnel Board nade and
adopted the foregoing Decision and Order at its neeting on

April 1-2, 1996.

C. Lance Barnett, Ph. D
Executive Oficer
St at e Personnel Board





