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DEC SI ON

This case is before the State Personnel Board (Board) for
consideration after the Board rejected the attached Proposed
Deci sion of the Adm nistrative Law Judge (ALJ), which denied the
request of Thomas Warner (appellant) to have his nane cleared
after he was termnated for cause fromthe [imted-term position
of Psychiatric Technician Trainee at the Agnews Devel opnental
Center, Department of Devel opnental Services (Departnent).

The Board originally rejected the attached Proposed Deci sion
in order to review. 1) whether there were energency or tenporary
limted-termappointnents in appellant's class or |ayoff division,
which would have required "cause" for appellant's termnation

under
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Board Rule 282', and 2) the proper procedures for termnating
limted-term appoi ntnents under Board Rul e 282.

After a review of both the law and the record in this case,
including the transcript, exhibits, and the witten briefs of the
parties?, the Board adopts the attached Proposed Decision as its
own Precedential Decision pursuant to Covernnent Code section
19582. 5.

The Board notes for the record, that under Rule 282, the
Departnment could have term nated appellant wthout cause because
there was no evidence in the record that there were energency or
tenporary enployees in limted-term positions who renained

enpl oyed in the same class and sane |ayoff division as appellant.

The Board agrees with the findings of the ALJ in her Proposed
Deci sion that individual departnments should be holding their own
nane-clearing hearings, as opposed to the Board holding such
heari ngs. Therefore, the Board intends to provide by rule that
the departnents, are required to hold nane-clearing hearings in
those instances where a |limted-term enployee is termnated for

cause pursuant to Board Rul e 282.

! Title 2, Division 1 of the California Code of Regul ations,
section 282. For text, see p.3 of proposed deci sion

2 There was no request for oral argunent by either party.
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ORDER

Upon the foregoing findings of facts of fact and concl usions

in this case, and pursuant to

of law and the entire record
it is hereby ORDERED

Covernnent Code section 19582 and 19584,

t hat :
Appel |l ant's request that his name be cleared i s denied;

Deci si on, along wth this

1

2. The attached Proposed

Deci sion and Order of the Board, are certified for publication as
Deci sion of the Board pursuant to Governnment Code

a Precedenti al

section 19582. 5.
THE STATE PERSONNEL BQOARD*

Ri chard Carpenter, President
Alice Stoner, Vice President

Lorri e Ward, Menber
Fl oss Bos, Menber

on the Board when this case

*Menber Alfred R Villal obos was not
not participate in this

was originally considered and did
deci si on.

| hereby certify that the State Personnel Board made and

adopted the foregoing Decision and Order at its nmeeting on

Sept enber 7, 1993.

GLORI A HARMON
doria Harnon, Executive Oficer
St at e Per sonnel Board




(Warner continued - Page 1)
BEFORE THE STATE PERSONNEL BQARD OF THE STATE OF CALI FORNI A

In the Matter of the Appeal by )

)
THOVAS WARNER ) Case No. 31638

)

To clear nanme after limted-termseparation )

fromthe position of Psychiatric Technician )

Trai nee at the Agnews Devel opnent al )

Cent er Departnent of Devel opnent al )

Services at San Jose )

PROPOSED DECI Sl ON

This matter cane on regularly for hearing before Ruth M
Friednman, Admnistrative Law Judge, State Personnel Board, on
August 25, 1992, at San Franci sco, California.

The appel l ant, Thomas Warner, was present and was represented
by Jay Salter, Consultant, California Associate of Psychiatric
Techni ci ans.

The respondent was represented by Frances Matson, Agnews
Devel opnent al Center

Evi dence having been received and duly considered, the
Admi ni strative Law Judge nakes the follow ng findings of fact and
Pr oposed Deci si on:

I

The above termnation of a limted-term enployee effective

June 8, 1992, and appellant's request for a name clearing hearing

comply with the procedural requirenents
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of the State Gvil Service Act.
I

Appellant was hired as a Psychiatric Technician Training
Candi date on January 2, 1990, and as a Psychiatric Technician
trainee on July 1, 1990. He was given increasing responsibilities
in the care of patients. For a while he served as a group | eader.

Al'l appointnments to positions as Psychiatric Technician Trai nees
are made on a limted-term basis and incunbents do not attain
permanent civil service status in this class.

1]

Appellant was termnated "based on [his] failure to
denmonstrate nerit and efficiency as evidence by [his] poor work
performance, attitude and, relationship wth people, and as
denmonstrated by [his actions of June 5, 1992, when [he was] sent
hone before the end of [his] shift."

|V

At the hearing, the Departnent produced w tnesses who
established that appellant had a pattern of appearing angry and
intimdated and upsetting clients and staff with his bad nopods.
H's termination was precipitated by his behavior on June 5, 1992,
when he was upset about a request to get a urine sanple from a
client, was angry when a doctor who got the sanple with a catheter
got sone urine on himand "retaliated” by stalling on a subsequent
request to get a client ready for a visit. Later, he left his
assigned area w thout permssion, thereby leaving his clients

wi t hout supervi sion.
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One client was left alone on the toilet, apparently for an hour or
nor e. There was also testinmony that appellant treated clients
well when he liked them and did his work well except when he was
angry. The testinony about the circunstances of his termnation
was extensive and identical to the type of evidence that would
have been presented had appel |l ant been term nated from a pernanent
civil service position.

* * * * *

PURSUANT TO THE FOREGO NG FI NDI NGS OF FACT THE ADM NI STRATI VE
LAW JUDGE MAKES THE FOLLOW NG DETERM NATI ON OF | SSUES:

State Personnel Board Rule 282 (Title 2 California Code of
Regul ati ons Section 282) provides, in relevant part, that

"A limted term enployee may be separated at any tine
prior to the expiration of the term for which appointed by
advising the enployee either orally or in witing of the
separation; provided, however, a limted-term enployee nmay
not be separated except for cause. . . |If separated for
cause, the appointing power shall given the enployee, on or
before the date of separation, witten notice setting forth
the reasons therefor. . . The enployee has no appeal fromthe
action of the appointing power in termnating the |imted-
termenploynent. . . [enphasis added].

"The executive officer [of the Board] shall not again
certify for limted-term enploynent in the same class the
nane of a person who has been separated for cause unless,
after investigation, it 1is determined by the executive
officer that the reason for separation should not bar the
person from such further enpl oynent.

"Cause as used in this rule shall include failure to
denonstrate nmerit, efficiently, fitness, and nor al
responsibility.”

The Board's rule reflects the settled law that an enpl oyee
does not have a vested right in a civil service position that is
not permanent, and therefore, nmay dism ssed from such a position
Wi thout a hearing and without judicially cognizable good cause.

Lubey . Cty and County of San Francisco (1979) 98

Cal . App. 3d340, 345
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However, there is an exception to the rule that a hearing is
not required. The exception, based on the portion of the
Fourteenth Amendnent to the United States Constitution prohibiting
states from depriving any person of liberty. . .wthout due
process of | aw,

"“...will be applied where the probationary enployee's
job termnation or dismssal, is based on charges of
m sconduct which 'stigmatize' his reputation or 'seriously
inmpair his opportunity to earn a living (Paul v. Davis 424
U S 693, 702) or which mght seriously damage his standing
or association in his community."

(Board of Regents v. Roth 408 U S. 564, 573)...

"Where there is such a deprivation of a 'liberty
interest’ the enployee's renedy mandated by the Due Process
Clause of the Fourteenth Amendnent is 'an opportunity to
refute the charge [and] 'to clear his nane (Codd v Vel ges 429
US 624,627)." Lubey v Gty and County of San Francisco
(1979) 98 Cal . App. 3d at 346.

The |ine between what reasons for termnation require a "name
clearing hearing" and which do not is not a clear one. Most
courts that have considered the issue distinguish between issues
of conpetency, which do not require a hearing, and issues relating

to norality, which do require a hearing. So in Murden v County of

Sacramento (1984) 138 Cal. App. 3d 812, the Court found that an
enpl oyee was not entitled to a nane clearing hearing on charges
that he was unable to learn the basis duties of his job and that
he did not get along with co-workers, but was entitled to a
hearing on charges based on conplaints by fenal e enployees about
conversations the enployee initiated about inappropriate sexual

activities. In King v. Regents of the University of California

(1982) 138 Cal. App. 3d 812, the Court held that a college teacher
denied tenure because his colleagues did not consider that his
work met their standards of excellence did not have a liberty

interest and was not entitled to a hearing because the failure to
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grant him tenure did not inmpose on him "a stigma or other
disability that foreclosed his freedomto take advantage of other
enploynent in State Universities." Ibid. at 816 In Shepard v
Jones, (1982) 136 Cal. App. 3d 1049, the Court held that the
executive director of a housing authority had no liberty interest
in refuting public allegations of inconpetence because "nere
all egations related to inadequate job performance do not infringe
on a person's liberty interest” 136 Cal. App. 3d at 1060, but
accusations of dishonesty or «corruption, disloyalty, chronic
al coholism imorality, lack of intellectual ability or manifest
racism would infringe on a liberty interest and entitled an
enpl oyee to a nane clearing hearing. In spite of his apparently
cl ear | anguage, however, the lIine between cases where a hearing is
required and where it wll not be required could often raise
guestions. For exanple, in the present case, appellant's behavior
in leaving his patients w thout supervision could be classified as
absence wi thout |eave, which would not require a nane clearing
hearing, or patient abuse, which would require it. H's pattern of
anger could be classified as msconduct, which would not entitle
himto a hearing, or abusiveness of character, which would.
Wierever this line is drawn between the type of charges that
entitle enployees to a name clearing procedure and charges where
such a hearing is not required, it is clear that the enployee is
not entitled to a full scale judicial-type hearing with an

opportunity to hear and confront w tnesses. Murden v. County of

Sacranmento, supra, 160 Cal. App. 3d at 211. In Miurden, the Court
held that the enployee was afforded a mneaningful and adequate

opportunity to refute the charges and cl ear his name when he
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was apprai sed of the charges against him was permitted to see the
evidence, had an opportunity to explain his behavior before
officers of the Departnent, was allowed to submt a detailed
witten response and was not precluded from conducting his own
i nvestigation or presenting his own evidence.

Murden 160 Cal. App. 3d at 312.

The procedure that the Murden Court found adequate to provide
an opportunity for name clearing is renmarkably simlar to the
i deal version of the Skelly hearings routinely required by Board
Rule 52.3° as the hearings to which permanent enployees are
entitled before they are disciplined. Al'l departnments of State
governnent are famliar with these hearings.

Gven the limted scope of the name clearing hearing, no
sensi ble purpose is served in having these hearings before the
State Personnel Board. |If the Board is required to deci de whet her
there was good cause for the termnation, there is no way to
prevent the parties from conducting a full hearing, identical to
the hearing in a dism ssal hearing. There is no way to confine
these hearing to charges involving "noral turpitude" or some such

cat egory, because then inevitably soneone will have to decide

Rule 52.3 (Title 2 California Code of Regulations Section
52.3) states:

"(a) Prior to any adverse action, rejection during the
probationary period or the transfer, denotion, or term nation or
transfer between classes of an enployee for nedical reasons, the
appoi nting power...shall give the enployee witten notice of the
proposed action....The notice shall include: (1) the reasons for
such action (2) a copy of the charges for adverse action, (3) a
copy of all materials upon which the action is based, (4) notice
of the enployee's right to be represented in proceedi ngs under
this section, and (5) notice of the enployee's right to respond to
t he person specified in subsection (b).

(b) The person whom the enployee is to respond to in
subsection (a)(5) shall be above the organi zational |evel of the
enpl oyee's supervisor who initiated the action unless that person
is the enployee' s appointing power, in which case the appointing
power nmay respond to the enployee or designhate another person to
respond.

(c) the procedure specified in this section shall apply only
to the final notice of proposed action.






(Warner continued - Page 7)
whet her the charges fall into the category, a decision that can
hardly be nmade wi thout hearing the whol e case.

The nore sensible procedure would be to require all
Departnments to conduct a "hearing"” or "nane clearing” on al
termnations for cause of limted term appointnents, in the sane
manner as the Departments conduct Skelly hearings under Rule 52.3
for permanent and probationary enployees. The procedure should
provi de enpl oyees with the opportunity to respond to the charges
in witing and should provide that the witing be retained in the
enpl oyee's personnel file so the enployee's version is available
for review in case he or she nakes a request for recertification
to the class and the executive officer of the Board nmkes an
investigation, as required by rule 282. At such a hearing, a
representative of the Departnment who was not directly involved in
the action, would have a duty to listen to and consider the
i nformation provided by the enpl oyee, but would not be required to
wite a decision or determ ne whether the name was "cleared". It
woul d be sufficient to et the enployee's witten statenment appear
as part of the record.

Due process does not require a formal adjudication, and such
an adjudication is especially pointless because after a depart nent
has decided on a termi nation, the Board has no authority to change
the decision or inpose a renedy. If the departnent has actually
proceeded with a term nation because of a mstake in facts, only
the Department has the authority to change its mnd. In these
cases, an enployee will actually be better off appearing before a

representative of the Departnent than appearing before the Board.
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In the present case, however, the hearing established that
the reasons stated for the termnation were true. Appel l ant' s
name i s not cleared.

x  x x x %

WHEREFORE IT IS DETERM NED that the action of the appointing
power in termnating Thomas \Warner from his Jlimted-term
appointnment is final and his nane is not cleared.

x  x x x %

| hereby certify that the foregoing constitutes ny Proposed
Decision in the above-entitled matter and | recommend its adoption
by the State Personnel Board as its decision in the case.

DATED: Cctober 13, 1992

RUTH M

FRI EDVAN

Ruth M Friedman, Administrative
Law
Judge, State Personnel Board



