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DEC SI ON

This case is before the State Personnel Board (SPB or Board)
for determnation after the Board rejected the Proposed Decision
of the Administrative Law Judge (ALJ) in an appeal by TN
VI (appellant or VIjil}). a Correctional Officer enployed by the
Depart nment of Corrections (Departnent) at the California
Rehabilitation Center, of a 1l-step reduction in salary for 1 year.

In sustaining the pay reduction, the ALJ found that the
appellant had nade an inappropriate racial reference to co-
wor kers, had engaged in a transaction with an inmate, and had |ied
in an investigatory interview when he denied he was ordered to
submt a doctor's off-work order to substantiate his use of sick
| eave. The ALJ denied appellant's clains of procedural error.
Appel | ant had argued that the adverse action was invalid because

it was served
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after its effective date, and that the Departnent’'s anendnment of
the adverse action at the tine of hearing was inproper

The Board determ ned to decide the case itself based upon the
record and additional argunments to be submtted in witing. After
review of the entire record, including the transcripts and briefs
submitted by the parties, the Board affirns in part and reverses
in part the decision of the ALJ.

FACTUAL SUWMVARY

Appel | ant was appointed a Correctional Oficer Decenber 30,
1985. The Departnent inposed discipline consisting of a 1-step
reduction in pay for 1 year based upon allegations that the
appel l ant nade racial remarks, engaged in a transaction with an
inmate, and failed to provide a doctor's verification for
requested sick | eave on two occasions. The Departnent amended its
Noti ce of Adverse Action, at the hearing, over the objection of
the appellant, to allege that appellant untruthfully denied at his
investigative interview that he was required to provide the
doctors' off-work orders.

The | nappropriate Racial Remark

On January 23, 1989, appellant was eating with a co-worker in
t he personnel kitchen. The co-worker testified that appellant
i ndi cated that he was upset because he was being harassed about
his hair being too long and cormmented that he was going to get a

fake note fromhis doctor, "...just like the rest of those f--king
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ni ggers. ... The co-worker, who had not worked with appellant
before, reported the racial slur to her supervisor. The appellant
denies that he ate with this co-worker and further denies that he
made the remarks attributed by her to him

The Pizza | nci dent

On February 13, 1989, Correctional Oficer (N FlR
(F) observed that appellant had called a nunber of tines
requesting that a particular inmate report to appellant at his
post in Dorm 105. Believing the nunber of calls for this inmate
to be unusual, FJjjji] becane suspici ous and obtained perm ssion to
search the inmate after the inmate had returned from Dorm 105
where appellant was stationed. H found a piece of pizza
wapped in alumnumfoil in the inmate's pocket. The inmate told
Al he had obtained the pizza from Dorm 105 but refused to give
A any further information.

A nforned Lieutenant George Gurbino that he had
di scovered the pizza on the inmate. Pizza had not been on the
menu at the institution canteen. G urbi no wal ked by appellant's
post and observed appellant eating a cup of soup. G ur bi no
observed, adjacent to appellant, on the top of a trash can, sone
bundl ed up alum num foil containing a piece of pizza that was
simlar to the one discovered on the innmate. The soup that
appel l ant was eating appeared to Gurbino to be the sane type of
soup being served in the institution canteen. Upon questi oni ng,

the inmate told
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G urbino that appellant had given himthe pizza in exchange for a
cup of soup.

Failure to Provide Doctor's Of-Wwrk O der on Two Cccasi ons

Appel | ant was absent on May 2 and May 6, 1989. When he
called in sick for those days, appellant clained he had the
stomach flu on May 2 and was shaken up after a car accident on My
6. The Departnment's witnesses testified that on both occasions
when appellant called in sick, he was requested to bring in a
doctor's of f-work order. Appellant contends that he was not asked
to bring in off-work orders when he called in sick and that he did
not even know he had been docked for those days until he received
the adverse action. The Departnment charged appellant wth
i nsubordination for his failure to bring in the doctors' off-work
orders after being requested to do so.

At the investigatory interview appellant denied that he had
been requested to bring in the doctor's off-work orders. At the
hearing, over appellant's objection, the Departnent successfully
noved to anmend its Notice of Adverse Action to charge appell ant
wi th di shonesty at the investigatory interview.

Service of Adverse Action

The Departnment first nmailed the Notice of Adverse Action to
appel l ant on Decenber 6 and 27, but the envel opes were returned
undel i ver ed. The Departnment personally served appellant on

January 5, 1990. The Notice of Adverse Action had an effective
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date of January 1, 1990: the salary reduction would first be
reflected in appellant's February 1 paycheck. A Skelly hearing
was held on January 25, 1990.

| SSUES

This case raises the following issues for the Board's
consi derati on:

(1) Does the record support the allegations that the appellant:

(a) mnmde an inappropriate racial remark

(b) engaged in an illegal transaction with an inmate;

(c) was insubordinate in failing to provide doctors' off-
work orders after being requested to do so;

(d) was dishonest at the investigatory interview?

(2) Were appellant's procedural due process rights violated based
on:

(a) the Departnent's failure to serve appellant and give him
a Skelly hearing five days before the effective date of the
adverse action;

(b) the ALJ's granting of the notion to amend the Notice of
Adverse Action at the hearing to allege dishonesty at the
interview

DI SCUSSI ON

The | nappropriate Racial Remark

W find that the record evidence supports the allegation that

t he appell ant made an i nappropriate racial remark to one of his co
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wor ker s. The ALJ apparently found that the co-worker's testinony
regarding the incident was credi ble and that appellant's testinony
that he never made the remark was not believable. W have no
reason to reject the credibility determnations of the ALJ
regarding this incident.

The Pizza | nci dent

The record evidence also supports the allegation that

appel l ant engaged in an illegal transaction with an inmate. The
hearsay statement of the inmate, that appellant requested himto
get appellant sone soup and gave the inmate some pizza in
exchange, is corroborated by strong circunstantial evidence.
G urbino observed pizza of the sane type found on the inmate in
appel lant's trash and al so observed appellant eating soup of the
sanme type being served that day in the canteen. Neither appell ant
nor his girlfriend, who testified at the hearing that she packs
appel lant's lunch, testified that appellant had soup packed in his
lunch that particular day. The charges are supported by the
evi dence.

Failure to Provide Doctors' Of-Wrk Oders

W agree with the ALJ that appellant's failure to provide a
doctor's off-work order for each of his absences (on My 3
and May 7) does not constitute insubordination. The Depart nent
cannot conpel appellant to see a doctor, but can only deny
aut hori zed | eave when an enployee refuses to provide proof that
use of sick leave was justified, under circunstances where a

r equest
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for such proof is warranted. The Departnment did not charge

appel l ant with bei ng absent wi thout | eave.

Late Service of Adverse Action

In Skelly v. State Personnel Board (1975) 15 Cal.3d 194, the

California Suprenme Court set forth the procedures an enpl oyer nust
follow to conply with an enpl oyee's procedural due process rights:

At a mninmm these prerenoval safeguards nust include
noti ce of the proposed action, the reasons therefore, a
copy of the charges and materials upon which the action
is based, and the right to respond, either orally or in
witing, to the authority initially inposing

di sci pli ne.

Pursuant to Skelly, the SPB enacted SPB Rul e 52.3' which
requires that:

(a) Prior to any adverse action...the appointing
power...shall give the enployee witten notice of the

proposed action. This notice shall be given to the
enployee at least five working days prior to the
effective date of the proposed action....The notice
shal I i ncl ude:

(1) the reasons for such action,

(2) a copy of the charges for adverse action

(3) a copy of all materials upon which the action
i s based,

(4) notice of the enployee's right to be
represented in proceedi ngs under this section, and

(5) notice of the enployee's right to respond..
(enmphasi s added).

As noted above, service was effected in this case on
January 5, 1990, four days after the effective date of the adverse

action of January 1, 1990. Furt hernore, appellant did not have

hi s

The SPB Rules are set forth in Title 2 of the California Code
of Regul ati ons.
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Skelly neeting until January 25, 1990. Despite the fact that the
deductions were not reflected on appellant's paycheck until
February 1, 1990, appellant's pay was reduced for work he
performed January 1, 1990. Thus, the Departnent violated
appel l ant's procedural due process rights by its failure to effect

proper service and provide a Skelly hearing five days prior to the

effective date of the adverse action

Notwi t hstanding the Departnent's due process violation,
appel lant did have an opportunity, albeit delayed, to respond to
the charges on January 25, 1990, before the pay reduction was
actually reflected in his paycheck. The Skelly violation was thus
cured on that date and appellant was not prejudiced by the

violation. (Kristal v. State Personnel Board (1975) 50 Cal. App. 3d

230, 241) The only conceivable remedy for the delay would be to
del ay the pay reduction one nonth. Yet, since the Board has upheld
the 1l-step pay reduction for 1 year, and since the one year has
| ong ago el apsed, to order the Departnent to refund the one-nonth
pay reduction and then inpose an additional nonth's reduction at
this point in time wuld be to inpose an administrative burden to
serve no purpose. W decline to do so.

Amendnent of Adverse Action at Hearing/ D shonesty at
I nvestigatory Interview

In the Notice of Adverse Action, the Departnment charged
appellant with insubordination on the theory that appellant's

failure to provide a doctor's off-work order to substantiate his
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use of sick leave, after being told to do so by a supervisor,
constituted insubordination. At the hearing, the ALJ dism ssed
the charge of insubordination based on her view that an enpl oyee
can not be disciplined for insubordination for failure to provide
a doctor's of f-work order, but can only be denied authorized | eave
for failure to provide a doctor's off-work order. The ALJ further
opi ned that, in such a case, an enployee could be disciplined for
bei ng absent without |eave or for dishonesty if the Departnent
bel i eved the enpl oyee was not being truthful about his or her use
of sick leave. 1In this case, however, appellant contended that he
was never requested to provide a doctor's off-work order. The
Departnment noved to anend the Notice of Adverse Action to charge
that appellant lied during the investigatory interview when he
contended he was never requested to provide a doctor's off-work
order. The appellant's representative objected at the hearing to
t he anmendnment, contending that the anendnent was substantial and
that appellant was never given an opportunity to rebut the

di shonesty charge at the Skelly hearing. The ALJ allowed the

amendnent .

W find the ALJ erred in allowing the anendnent at the
heari ng. Al t hough appellant had been charged with failure to
provide the doctor's off-work orders, he had not previously been
charged with dishonesty. The Board recently adopted, as a

Precedenti al Decision, the ALJ's Proposed Decision in the case of
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Leah Kornman (Decenber 3, 1991) SPB Case Nos. 29827 and 30245. In

that case, the ALJ stated:

| f appellant is not told what acts were bei ng punished,

she is hanpered in her inability to prepare a defense.

...The right to be notified of the charges is a

critical element in due process of law... (I1d. at p.4)

Wi | e appel |l ant may have been prepared to defend the original
charge against himw th evidence to support his theory that he had
no know edge of the request for the doctors' off-work orders and
therefore could not be charged with insubordination for failure to
comply, he may not have been prepared to defend agai nst a charge
of dishonesty. Since dishonesty is a separate and serious charge,
and since appellant was entitled to notice that he was being
charged with dishonesty, the granting of the notion to anend the
Noti ce of Adverse Action at hearing, over appellant's objection
was i nproper. As appellant's procedural due process right to
notice was violated with respect to the charge of dishonesty, we
decline to rule upon that charge.

CONCLUSI ON

W agree with the ALJ that a preponderence of the evidence

supports the allegations that appellant mnade an inappropriate

raci al renark. Such remarks are not only discourteous, but are
al so dangerous when nade wthin our correctional institutions
where racial tensions run high. Li kewi se, we find that the

record supports the allegation that appellant engaged in an
illegal transaction with an inmate. Staff are strictly prohibited

from
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engaging in any type of transaction with inmtes for security
reasons. The Departnent was right to treat appellant's racial
remark and transaction with the inmate as serious breaches of
conduct. The 1l-step reduction in salary for 1 year is justified
based on this conduct al one.
ORDER
1. Upon the foregoing findings of fact and conclusions of
law, and the entire record in this case, it is hereby ORDERED t hat
the 1-step reduction in pay for 1 year taken agai nst T} VIR
i S sustai ned.
2. This decision is «certified for publication as a
Precedenti al Decision (Governnment Code section 19582.5).
STATE PERSONNEL BOARD
Ri chard Chavez, President
Alice Stoner, Vice-President
Clair Burgener, Menber

Lorrie Ward, Menber
Ri chard Carpenter, Menber

* * * * *
| hereby certify that the State Personnel Board made and
adopted the foregoing Decision and Order at its nmeeting on

January 7, 1992.

GLORI A HARMON
d oria Harnon, Executive Oficer
St ate Personnel Board






